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RECOMVENDED DECI SI ON AND ORDER

This proceeding arises under the Surface Transportation
Assi stance Act of 1982, 49 U. S. C. 8§ 31105 (herein the STAA or Act),
and the regul ati ons promul gated thereunder at 29 C F. R Part 1978.
The STAA prohibits covered enpl oyers fromdi schargi ng or otherw se
discrimnating against enployees who have engaged in certain
protected activities with regard to their terns and conditions of
enpl oynent .

On or about Septenber 26, 2001, David O Roberts (herein
Conpl ai nant or Roberts) filed a conplaint against Marshall Durbin
Conpany (herei n Respondent) with the Cccupational Safety and Heal th
Adm ni stration (OSHA), U.S. Departnment of Labor (DOL), conpl aining
of various unsafe acts under the STAA, including his term nation on
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Septenber 18, 2001. (ALJX-1). An investigation was conducted by
OSHA and on May 13, 2001, the Regional Adm nistrator for OSHA
issued the Secretary of Labor’s Findings concluding that
Compl ainant’s conplaint |acked nerit. (ALJX-1). Conpl ai nant
subsequently filed a request for formal hearing with the Chief
Adm ni strative Law Judge, Ofice of the Adm nistrative Law Judges.

This matter was referred to the Ofice of Admnistrative Law
Judges for a formal hearing. Pursuant thereto, a Notice of Hearing
and Pre-Hearing Order issued scheduling a hearing in Birm ngham
Al abama on August 20, 2002. (ALJIX-2). On June 27, 2002, in
conpliance wwth the Pre-Hearing Order, Conplainant filed a forma
conplaint alleging the nature of each and every violation clained
as well as the relief sought in this proceeding. (ALJX-3). On
July 5, 2002, Respondent duly filed its Answer to the Conplaint.
(ALJX-4). The parties were afforded a full opportunity to adduce
testinmony, offer docunentary evidence and submt post-hearing
briefs.?

Conmpl ai nant and Respondent filed post-hearing briefs by the
due date of Novenber 8, 2002 and also filed tinmely reply briefs.
Based upon the evidence introduced and having considered the
argunent s and positions presented, | nmake the foll ow ng Fi ndi ngs of
Fact, Concl usions of Law and Reconmended Order.

. 1 SSUES
The issues for resolution based upon the pleadings are:

1. Wiether Roberts engaged in protected activity within
t he neani ng of the STAA?

2. Whet her Respondent termnated Conplainant in
retaliation for his protected activities in violation of the STAA?

I'1. CONTENTI ONS OF THE PARTI ES

Conmpl ai nant asserts that on Septenber 17, 2001, he refused to
drive two trucks assigned to hi mby Respondent because both trucks
were mssing or had inaccurate post-trip inspection reports and
were i n unsafe working condition. The foll ow ng day, Septenber 18,
2001, Conplainant contends he was wongfully termnated by
Respondent in violation of the STAAfor refusing to operate the two

! References to the record are as follows: Transcript:

Tr.__ ; Conplainant’s Exhibits: CX-__ ; Respondent’s Exhibits:

RX- ___: and Adninistrative Law Judge Exhibits: ALIX-
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unsafe trucks. He further contends that his operation of the two
trucks would have violated Federal Motor Carrier Safety
Adm ni stration Regulations 88 392.7, 396.11, 396.13 and 396. 15.
Compl ai nant seeks renedies of reinstatenent by Respondent,
expungenent of any negative information added to his file by
Respondent, conpensatory danages to include full back pay, safety
bonuses and paynents for vacations beginning fromthe date of his
term nation on Septenber 18, 2001, attorney’'s fees, interest and
damages resulting from “nmental anguish of his not being able to
find gai nful enploynent to support both hinself and his famly.”

Respondent concedes that this proceeding is brought pursuant
tothe STAAand is properly before the Ofice of Admnistrative Law
Judges. Respondent admts that on Septenber 17, 2001, Conpl ai nant
refused to drive two trucks assigned to him Respondent contends
that its enploynment decision to discharge Conplai nant was nmade in
good faith, for good cause and was based on reasonable, legitimte,
non-di scrimnatory factors and not in violation of the STAA
Respondent further disputes the nature and extent of Conplainant’s
injuries and damages and argues Conpl ai nant has failed or refused
to mtigate such danmages. Respondent also contends that
Conpl ai nant did not have a reasonable apprehension of serious
i njury because of the all eged unsafe conditions and did not seek or
failed to obtain a correction of the allegedly unsafe conditions.
Respondent seeks dismssal of Conplainant’s claim with an
assessnment of all costs against Conplainant and an award of
Respondent’ s reasonabl e attorney’s fees.

I11. SUMVARY OF THE EVI DENCE
The Testi nmony
David O Roberts

Roberts is currently 40 years of age and finished the tenth
grade of formal education in 1978. He began in the trucking
i ndustry in 1978 after |eaving school. (Tr. 21). He began as a
class B service nechanic/trailer technician and al so worked as a
mechani ¢ on commercial trucks. He also drove comrercial trucks for
14 years with Super-Value Stores, Inc. He conpleted driver’s
training at Bevel State when re-certifying for his comrercial
drivers license (CDL). (Tr. 22-23).

Conpl ai nant began enpl oynent with Respondent in 1997. He was
hired by M. Larry Stone. (Tr. 23). During the first 8% nonths he
wor ked in the warehouse and did no truck driving. Thereafter, he
began driving as well as working as a driver-trainer. (Tr. 24).
He perforned these functions for three years under the supervision
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of Larry Stone, Respondent’s driver-nanager. Part of his
responsibility as a driver-trainer was to teach drivers the Federal
Motor Carrier Safety Regulations (herein FMCSR). Conpl ai nant

testified that Larry Stone was replaced by M. JimJam son (herein
Jam son). (Tr. 26).

Conpl ai nant testified that during his | ast year of enpl oynent
wi th Respondent, he took one particular route as a driver. (Tr.
25-26). On or about June 10, 2001, Larry Stone left the conpany.
At that tinme, Conplainant had no wite-ups or discipline
concerning failure or refusal to obey the rules or regul ati ons of
Respondent or the FMCSR. (Tr. 26). Jam son was hired in |ate My
2001 to replace Stone. Conplainant testified that, as a driver, he
had no chargeable accidents, nmotor noving violations or
docunent ati on of any unsafe operation of a vehicle. (Tr. 27).

On Septenber 17, 2001, Conpl ai nant reported for work at about
4:00 aam (Tr. 27). He testified that he drove three days per
week, Monday, Wednesday and Friday. (Tr. 27). The trucks used by
Respondent were driven by nultiple drivers. Conplainant testified
the first thing he always does is check the truck docunents before
initiating his assignment. He checked for the | essee agreenent,
proof of insurance and the post-trip inspection report conpl eted by
the previous driver of the truck. (Tr. 28). Conplainant testified
the required docunents to be inspected under the FMCSR are set
forth in Regulations 396.11 and 396.13. (Tr. 29).

Conmpl ai nant testified the post-trip inspection report for the
first truck assigned (Truck No. 1) contai ned i naccuraci es which | ed
himto believe that the previous driver had not done a physica
i nspection of the truck. (Tr. 28). He clained there was a 380-
mle difference in the post-trip report and the odoneter reading.
Conpl ai nant reported the inaccuracy to M. Lily Jeffcoat, the

designated person to receive such a report. (Tr. 29). MVs.
Jeffcoat informed Conplainant she would contact Jam son and then
made a phone call to Jam son. Ms. Jeffcoat thereafter also

i nspected Truck No. 1 and found it to be in non-conpliance. (Tr.
30).

Ms. Jeffcoat’s inspection of the vehicle is contained in
Compl ai nant’s Exhibit No. 1. (CX-1). The inspection report
reveal s there was “air | eaking” of nore than four pounds per square
inch in one mnute, which forbade operation of the truck. Because
of the bad brakes, Ms. Jeffcoat placed the truck “out-of-service.”
(CX-2). Conplainant also noted in his pre-trip inspection report
of Truck No. 1 that the brakes were bad and marked the truck “out-
of -service.” (Tr. 32; CX-3).
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Conpl ai nant tel ephoned Penske, which has a service agreenent
w th Respondent, to inplenent repairs of the defective brakes on
Truck No. 1. (Tr. 32-33). A Penske representative, M. Morrison,
arrived at the facility, however, he could not, or would not, fix
the defective brakes on the truck according to Conplainant.
Conpl ai nant nmade two nore checks of the |eaking brake system and
t here had been no i nprovenent of the air |eak. Truck No. 1 did not
pass the brake test. (Tr. 33). Conplainant testified he could not
drive Truck No. 1 until the brakes were fixed. (Tr. 33-34). He
waited for Jam son to arrive and assign another truck to drive.
(Tr. 34-35).

Jam son assi gned Truck No. 844387 (Truck No. 2) to Conpl ai nant
to drive. Conplainant testified Truck No. 2 was used nostly for
| ocal routes and was an ol der vehicle. Conpl ai nant expressed
concerns to Jam son about M. Mrrison's actions and the | ack of an
adequate post-trip inspection report on Truck No. 1. (Tr. 36).
Conpl ai nant nmade copi es of FMCSRs 396. 11 and 396. 13, whi ch required
post-trip inspection reports, and gave themto Jam son. (Tr. 36;

CX-4). Conpl ai nant testified Jam son “got real aggressive” and
remar ked the regul ations were “all just a bunch of bullshit.” (Tr.
37).

Conmpl ai nant then proceeded to Truck No. 2 and |ooked for a
post-trip inspection report with the assistance of M. Jeffcoat.
He testified there was a nine-mle discrepancy reflected in the
post-trip inspection report and the odoneter reading. (Tr. 38).
He reported to Jam son the post-trip inspection report contai ned a
nine-mle discrepancy and Truck No. 2 had defective w ndshield
w pers. (Tr. 38).

Compl ainant testified Jamson then prepared a post-trip

i nspection report which he alleges to be “falsified.” The report
is dated Septenber 10, 2001, but was conpleted on Septenber 17,
2001, according to Conplainant. (CX-5). Conpl ai nant testified

Jam son never |eft the shipping office, although he conpleted the
post-trip inspection report of Truck No. 2 and told Conplainant to
go “finish the pre-trip.” (Tr. 39; CX-5). Conplainant left the
of fice and drove Truck No. 2 across the parking |lot to unhook the
trailer fromTruck No. 1. (Tr. 39). Conplainant determ ned, during
the pre-trip inspection, that the w ndshield wpers were in bad
condition; the rubber was comng off and the netal blades were
rubbi ng the wi ndows. (Tr. 40). Conplainant, thereafter, inforned
Jam son that the wi pers were bad and needed repair pursuant to
FMCSRs 393.7 and 393. 78.
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Conpl ai nant expressed his concerns to Jam son that not only
had Jam son falsified the post-trip inspection report of Truck No.
2, the truck “needed necessary repairs for operation” of its

w ndshield w pers, and he wanted them repaired. (Tr. 40).
Conpl ai nant testified Jam son “got real aggressive” and then told
hi m “undoubt edl y, you just don’'t want to be here . . . just drive

t he damm vehicle of (sic) or go the hell hone.” (Tr. 40, LL 22-
23). Conplainant replied “That’s not the issue, sir. The issueis

the safety of the vehicle.” (Tr. 40). Conplainant added that
Jam son should call Penske and have both of the trucks repaired.
He testified Jam son “refused to do so.” (Tr. 41). Conpl ai nant

i nformed Jam son that “he was putting my owm safety and the genera
public’'s safety, even the conpany’'s liability, at risk, including
my CDL, which | have no accidents, no violations on. | had
intended on investigating his opinions, no[t] only on the first
vehi cl e, but the second vehicle also. And he told ne, that’s fine.
Just go hone.” (Tr. 41, LL 6-11).

Conpl ai nant conpleted his paperwrk and placed *“out-of-
service” signs on both Truck No. 1 and Truck No. 2. Conplainant’s
pre-trip inspection report for Truck Nos. 1 and 2 revealed
def ective brakes and bad wi ndshiel d wi pers, respectively. (Tr. 41,
44; CX-6; CX-10 and CX-11). Conplainant testified he was unable to
finish the pre-trip inspection report or check the safety equi pnent
on Truck No. 2 because he “was mandated to go hone.” (Tr. 42).
Conpl ai nant al so prepared a post-trip inspection report reflecting
zero mles on Truck No. 2 and marking it “out-of-service” because
of defective wpers. (Tr. 42; CX-7; CX-10; CX-11).

Accordi ng to Conpl ai nant, Truck No. 2 was thereafter driven by
John WIllians to Penske to have the wi pers repaired. The repairs
to Truck No. 2 were nore extensive than w pers and included
greasing the fifth wheel, defective or inoperable tail lights and
brake lights in addition to the wi ndshield w pers being repl aced.
(Tr. 43; CX-8). Conpl ai nant testified the repairs of the above
itenms were nade to safety itens that precluded the operation of the
vehicle pursuant to FMCSRs 396.11 and 396. 13. (Tr. 43; CX-9).
Conpl ai nant testified no other enpl oyees were present when he was
told to either drive the truck or go hone. (Tr. 45).

On Septenmber 17, 2001, after |leaving the Respondent’s
prem ses, Conplainant then tel ephoned the Departnent of Public
Safety of the State of Al abama and spoke with O ficer Marie Mannis
at about 10:30 a.m He expressed concern over the “safety of
hi msel f and others and the general public about the opinions and
actions of [ Respondent’s] managenent.” (Tr. 46). He askedtofile
a conpl aint. (Tr. 47). At about 11:10 a.m, Conplainant also
called the Federal Mtor Carrier Safety Admnistration in
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Mont gonery, Al abanma and spoke to an officer by the nanme of Theresa.
He infornmed her of the issues and concerns of safety raised over
Respondent’s trucks and informed her that he wanted to start the
process of filing a conplaint against Respondent. (Tr. 47).

The foll ow ng day Conpl ai nant again called the Federal WMbdtor
Carrier Safety Adm nistration in Montgonery, Al abama and spoke to
O ficer Karen Brooks and asked that an official investigation be
comenced agai nst Respondent. (Tr. 48). M. Brooks inforned him
in the event that he was term nated by Respondent that he should
call the “Wage and Hour Board,” the Equal Opportunity Conm ssion,
as well as apply for wunenploynent conpensation “to dignify a
wongful termnation.” (Tr. 49).

At about 1:00 p.m, Conplainant then called Jim Ram a,
Respondent’s O fice Manager. He asked Ram a for the phone nunber

of “Federal Mdtor Carriers Consulting, Inc.,” the consulting firm
whi ch advi ses Respondent on its actions. (Tr. 50). He al so
informed Rama he contacted the Federal Mdtor Carrier Safety
Adm nistration and had started a conplaint process. (Tr. 50).

Conmpl ai nant testified that at 2:07 p.m, Jam son telephoned his
home, which he had never done before, and asked Conplainant to
“conme in” for a neeting to discuss the events of the precedi ng day.
Conpl ai nant agreed to do so. (Tr. 51). Conplainant testifiedthat
at about 2:18 p.m, M. Jeffcoat telephoned “to warn” himthat he
was not going to like the outcome of the neeting and he should
bring a tape recorder with himto the neeting. Conplai nant stopped
at Wal Mart and purchased a tape recorder on his way to the
meet i ng. (Tr. 52). Wen he arrived at the conpany for the
nmeeti ng, Conpl ai nant asked Ms. Jeffcoat to join himin the neeting,
however, she would not do so. (Tr. 52).

Compl ainant testified that present for Respondent at the
meeting were M. Mntgonery (Chief Operations Mnager of
Respondent, Tarrant Distribution), M. H | degarden (Human Rel ati ons
Director), Jamson and Marcus WIllians. M. Mntgonery suggested
that Jam son proceed with the neeting. (Tr. 52-53). Conpl ai nant
testified Jam son then opened a folder and pulled out a reprimand
with the regul ations given to hi mthe day before by Conpl ai nant, at
whi ch time Conplainant presented his tape recorder and turned it
on. The tape recording of the neeting was transcri bed by Mchelle
Roberts, no relation to Conplainant, a court reporter, and is set
forth in Conplainant’s Exhibit No. 15. Conplainant testified the
transcription is an accurate portrayal of the events of the
meet i ng. (Tr. 54). Compl ai nant was term nated by Respondent.
(Tr. 55).
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Conpl ai nant stated that at the tinme of his term nation, he
earned $11.00 an hour at regular rate and tinme and one-half
after 40 hours or $16.50 an hour for overtine hours. He averaged
52.5 hours per week or $646.25 per week. (Tr. 55). He was al so
eligible for a safety bonus of $300.00-400.00 per year. (TR 56).
Conpl ai nant was also entitled to two weeks of vacation at his
regul ar weekly rate of pay of $440.00. (Tr. 56). He testified the
total of his |lost wages and safety bonus since his Septenber 18,
2001 di scharge was $33,100.00. (Tr. 57).

After his term nation, Conpl ai nant worked contractual jobs for
interi menployers. Alist of interi menployers and earnings in the
amount of $2,560.15 are reflected in Conplainant’s Exhibit No. 16.
(Tr. 57). Thus, Complainant is claimng |oss benefits totaling
$30,539.85. (Tr. 58). Conplainant nmade hinself avail able for the
i nvestigation of his conplaint and spent tine with the i nvestigator
in preparation for the prosecution of his conplaint. (Tr. 58). He
testified his marriage has been strained by his term nation from
enpl oynent and he was hum |liated because he was doing his job in
poi nting out safety concerns to the Respondent. Conpl ai nant “was
done wong” and he wants “it made right.” He had never been fired
from any previous enployer. (Tr. 58). Conpl ai nant desires
reinstatenent to his former job with Respondent. (Tr. 61).

On cross-exam nation, Conpl ainant testified that Respondent’s
Exhibit No. 1, the post-trip inspection report for Truck No. 1,
reveal ed a 380-m |l e difference between the odoneter readi ng and the
i nspection report mleage. (Tr. 62). Conplainant drove the sane
truck on Friday, Septenber 14, 2001, wth a post-trip mleage of
22,997. (Tr. 64-65; RX-2). Respondent’s Exhibit No. 1 reveal ed an
ending m |l eage total of 22,359 mles on Septenber 15, 2001, and a
total of 362 mles driven. (Tr. 65, 99; RX-1). The odoneter
readi ng showed 23,377 mles. (Tr. 98). Conplai nant concl uded from
the post-trip inspection report that the driver, Jones, did not do
a physi cal post-trip inspection because of the incorrectly recorded
m |l eage. (Tr. 66, 100).

Conpl ai nant testified he did not seek a full-time regular job
until June 3, 2002, which is when he first applied for a full-tine
j ob. (Tr. 69). Prior to June 3, 2002, he was working on his
conpl aint and doing contractual work. He only drove commercially
for the Respondent. (Tr. 70).

Conpl ai nant testified that at the Septenber 17, 2001 neeti ng,
after he turned on his tape recorder, Jam son did not give himthe
reprimand that he pulled from his file. Conmpl ai nant testified
Randall Stone, a fellow enployee, telephoned him at hone on
Septenber 17, 2001 about concerns and Conpl ai nant bei ng sent hone.
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Enpl oyee Hall also called himat honme to verify that Roberts had
been sent hone by Respondent. (Tr. 74).

He testified he had refused to drive trucks before Septenber
17, 2001, when M. Stone was his supervisor and also after when
Jam son was his supervisor. He was never told the proper
procedure, in the absence of a post-trip inspection report, was to
perform a short trip and then conplete a pre-trip inspection
report. (Tr. 75). He testified that even after Jam son becane the
manager, a post-trip inspection report was required and the
previous driver was called in to do the inspection. (Tr. 76-77).
He stated that if the trucks on which he was assigned did not
require repairs, he would have perforned a short trip and prepared

a pre-trip inspection report. However, on Septenber 17, 2001,
Conpl ai nant’ s understandi ng was that Respondent’s policy was to
call in the driver who failed to properly conplete a post-trip

i nspection report. (Tr. 77).

Jam son informed himthat a post-trip inspection report was
not mandatory or necessary to operate a vehicle. (Tr. 79).
Conpl ai nant di sagreed with Jam son’s opi nion. Conpl ai nant stated
as far as he knew there was no change in the conpany’s procedure in
t he absence of a post-trip inspection report “fromM. Stone to M.
Jamson.” (Tr. 79). On Septenber 19, 2001, a nenp was issued to
all drivers establishing a new policy that confornms to the
requirenent to perform a short trip and prepare a pre-trip
i nspection report. (Tr. 79-80; CX-14).

I n his pre-hearing deposition, Conplainant confirmnmed there was
another incident in which Jam son conpleted a report wthout
inspecting the vehicle and Conplainant prepared a pre-trip
i nspection report and drove the truck. Conpl ai nant disputed that
the conpany’s procedure had changed under Jam son as reflected in
this first incident. (Tr. 80). He explainedthat on that occasion
the truck required no repairs. (Tr. 81). He affirmed FMCSR 396. 11
or the interpretation of that section mmcs the conpany’s policy
as announced in the Septenber 19, 2001 nenorandum regarding
performng a short trip and preparing a pre-trip inspection report.
(Tr. 83-84). He testified, however, the policy or interpretation
was not set forth in the regulation given to himby M. Stone when
he was hired. (Tr. 84).

Compl ai nant testified he refused to drive Truck No. 1 because
of the brake problem If there had been no brake problemafter a
pre-test, he would have operated the truck. (Tr. 84-85). He
stated Truck No. 2 had dry-rotted wi pers and Jam son asked himto
drive the truck to the Penske facility to have the w pers repl aced.
(Tr. 86). He acknow edged that Penske's |ocation was nine mles



10

fromRespondent’s facility and there was no threat of rain when he
was asked to drive the truck. Conplainant testified, however, that
driving the truck was not safe because there was no post-trip
i nspection report and bad w ndshield w pers. (Tr. 86-87).
Conpl ai nant acknowl edged the “falsified” report conpleted by
Jam son did not have a “check” in the certification box signifying
that an inspection was done and the truck was road-worthy. (Tr.
88-89; CX-5).

Conpl ai nant testified other drivers refused to drive trucks.
Randal | Stone refused to drive a truck the very next day after
Conmpl ainant’s term nation and Stone was not fired. (Tr. 89).

On re-direct exam nation, Conpl ai nant confirned t here had been
frequent occurrences where post-trip inspection reports were not
bei ng conpleted by drivers. (Tr. 90). Conplainant also confirnmed
t hat during Septenber 17, 2001 neeting, Jam son stated doi ng a pre-
trip inspection report takes precedent over a post-trip inspection
report. (Tr. 91). Conplainant remarked Respondent’ s position that
a pre-trip inspection cleared a driver, where an inadequate or no
post-trip inspection report existed, |essened the value of the
post-trip inspection. (Tr. 91). Conpl ainant infornmed Respondent
that the FMCSRs required a post-trip inspection be done, except in
unusual circunstances. (Tr. 91). Compl ai nant confirnmed he
intended to abide by the FMCSRs. (Tr. 92).

According to Conpl ainant, under the FMCSRs, and as a driver
with a CDL license, heisrequired to explain any term nations from
prior truck driving jobs. In applying for the four full-tinme
regul ar jobs that he sought after June 3, 2002, he annotated the
reason for his departure from Respondent as a termnation. (Tr
92). Conpl ai nant testified when Jamson told himto “drive the
dam vehicl e or go the hell hone,” he understood Jam son wanted him
to drive the truck on its route, “not to take it to Penske.” Only
afterwards did Jam son ask himto drive the truck to Penske for
repairs, which he refused to do because it woul d have been a safety
violation of the FDMCSRs to drive Truck No. 2 wth broken
W ndshi el d wi pers, whether on a rainy or sunny day. (Tr. 104-105).

Lily Jeffcoat

Ms. Jeffcoat testified that she has been enployed by
Respondent for six years as a driver and al so hel ps train drivers.
(Tr. 108).

On the norning of Septenber 17, 2001, Roberts inforned her
that there was an i nproper post-trip inspection report in the truck
that he was assigned to drive that norning. (Tr. 108). She asked
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Roberts if she could do an “i n-house” inspection on the vehicle, to
whi ch he agreed. (Tr. 109). Wiile performng the in-house
i nspection, M. Jeffcoat found an air leak in the brakes, which
Conpl ai nant coul d not seal. She marked the truck “out-of-service.”
(Tr. 109; CX-1). Ms. Jeffcoat had been handling the absence of
post-trip inspection reports in this manner for about two years.
(Tr. 109). She testified this procedure was foll owed even when M.
Stone was the manager in charge of the facility. (Tr. 110).

Ms. Jeffcoat tel ephoned Jam son about the m ssing post-trip
i nspection report and he indicated that a pre-trip inspection
report should be done. Janmeson then spoke with Roberts. (Tr
111).

Ms. Jeffcoat testified Roberts tel ephoned Penske to have a
mechani ¢ inspect the air leak in the brakes. (Tr. 111). Roy
Morrison of Penske arrived at the facility shortly thereafter, but
did not repair the air leak. (Tr. 112). DMorrison put the truck
back in service. (Tr. 113). M. Jeffcoat “pulled the gl ad-hands
of f,” | ooked at the rubber, put them back together and again put
the truck “out-of-service” imediately. (Tr. 112). M. Jeffcoat
testified that after Jamson arrived at the facility, he and
Roberts tal ked and they were getting upset with each other. (Tr.
113). Conpl ai nant did not want to drive the assigned truck because
there was no post-trip inspection report. Roberts also conpl ai ned
that Roy Morrison had not done his job properly and was “being a
butt hole.” (Tr. 114). M. Jeffcoat testified she did not hear
Jam son state that the federal regulations were a “bunch of
bullshit.” (Tr. 114). M. Jeffcoat prepared a second trip report
since Morrison had pl aced the vehicle back in service. The second
trip report was prepared for purposes of having the vehicle
repaired. (Tr. 114; CX-2).

Roberts was t hen assi gned a second truck, but conpl ai ned about
t he absence of a proper post-trip inspection report. (Tr. 115).
Ms. Jeffcoat found two post-trip inspectionreports inthe vehicle.
(Tr. 115-116; RX-3). One post-trip inspection report was dated
Septenber 5, 2001 and the second report was dated Septenber 10,
2001, signed by Jam son, but conpleted by Ms. Jeffcoat. (Tr. 125-
126; CX-5). She stated Jam son does not drive trucks. (Tr. 126).

Ms. Jeffcoat testified she did not hear Jam son tell Roberts
to either drive the truck or “go the hell honme,” nor did
Compl ainant relate to her that Jam son so directed. (Tr. 116).
She recall ed Jam son stating “I think it’'s best if [Roberts] just
went hone,” to which Roberts responded “I think you're right
because |I"'mgetting upset.” (Tr. 117).
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Ms. Jeffcoat testified she did not recall tel ephoning Roberts
on Septenber 18, 2001. (Tr. 117). She specifically denied telling
Roberts that he was being set up or that he should bring a tape
recorder to the schedul ed Septenber 18, 2001 neeting. (Tr. 117).
Ms. Jeffcoat testified she has put 50 trucks “out-of-service” and
has received no discipline for such action. She is not aware of
any ot her enpl oyees being disciplined for putting trucks “out-of-
service.” (Tr. 117-118).

On cross-exam nation, Ms. Jeffcoat testified Truck No. 1 had
a post-trip inspection report that was inproper because there was
an 18-mle difference in the ending mleage and the odoneter
r eadi ng. (Tr. 119, 122; RX-1). She acknow edged the post-trip
i nspection report was an inproper report because the m | eage was
incorrect. (Tr. 121). According to Ms. Jeffcoat, normally when an
i nproper inspection report is found, a certified driver wll
perform an inspection of the vehicle “and then you do anot her one
behind it.” (Tr. 120). A post-trip inspection report wth
i naccuraci es occurs once a week out of 15 trucks at Respondent’s
facility. (Tr. 120-121). M. Jeffcoat stated when she checked t he
brakes of Truck No. 1, she found them defective. The brakes did
not neet the FMCSRs and Truck No. 1 could not be driven until the
brakes were fixed. (Tr. 122-123). M. Jeffcoat marked Truck No.
1 “out-of-service” and woul d not have advi sed Roberts to drive the
vehicle. (Tr. 123).

Conpl ai nant i nformed Ms. Jeffcoat that he was going to put the
second truck out-of-service because of the windshield w pers. (Tr.
128). Ms. Jeffcoat acknow edged that if the condition of the
W ndshield w pers is hazardous to drive under “road conditions at
the tinme,” the vehicle should be marked out-of-service. She,
however, did not agree that the defective wipers were a reason to
put Truck No. 2 out-of-service because there was not a cloud in the
sky and it was not raining. In her opinion, Truck No. 2 was not
unsafe to drive under the existing weather conditions. (Tr. 130,
136). She confirnmed that Truck No. 2 also had defective parking
brakes and parking lights. (Tr. 130-131).

Ms. Jeffcoat acknow edged the post-trip inspection report for
Truck No. 2 dated Septenber 10, 2001 was filled out by her,
however, she did not sign nor certify the report. (Tr. 132-133).
She performed an “in house” inspection for a driver nanmed “Al” a
f ew weeks before because of a m ssing post-trip inspection report.

(Tr. 137). She was not aware of any changes in conpany policy
regarding post-trip inspections before Roberts was term nated,
because “that’s the way | always did it.” (Tr. 137). The "in

house” inspection was the sanme procedure as described in the
conpany nenorandum i ssued after Conplainant’s termnation. (Tr
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138; CX-14). Neither M. Stone nor Jam son infornmed Ms. Jeffcoat
that an “in house” inspection could be done in the absence of a
post-trip inspection report. (Tr. 138).

Roy Morrison

M. Morrison (herein Mrrison) is the service manager for
Penske and has worked for Penske for 22 years. Respondent is a
cust oner of Penske. (Tr. 140). On Septenber 17, 2001, he was
tel ephoned at home concerning an air leak of a *“unit” at
Respondent’s facility. He went by the facility on his way to work
to check on the truck. (Tr. 141).

He testified he checked the “glad-hand,” which are the
connections between the truck and the trailer and found no
indication of an air leak. He could not duplicate any probl ens.
He also testified that he found no brake defects. (Tr. 142-143).

Morrison testified he got into a confrontation wth
Conpl ai nant over a post-trip inspection report. He told
Conpl ai nant that the truck was operabl e and there was no reason why
the truck should be deadlined. (Tr. 143). Morrison and Roberts
returned to the truck and attenpted to duplicate the air leak in

various ways, but could not do so. (Tr. 143-144). Roberts
informed hi mthat he could not drive the truck because of the post-
trip inspection report of the previous driver. (Tr. 144).

Morrison recalled talking to Lily Jeffcoat at the facility who al so
confirmed that she had found an air |eak on the truck. He did not
ask Ms. Jeffcoat to show him how she found the air leak in the
brake system (Tr. 148-149).

After arriving at the Penske facility, Morrison testified that
Jam son t el ephoned hi mand asked what had taken pl ace that norning.
He informed Jam son that the di scussion was nore about a previous
driver not doing his job by conpleting a post-trip inspection
report, preventing Roberts fromperformng his job. Jam son asked
Morrison if he thought the truck may have problens and i f the seals
of the gl ad-hand should be replaced. Janeson also asked himto
replace the rubber seals in the “glad-hand” to permt the use of
the vehicle. (Tr. 146). Morrison then sent a nechanic to the
Respondent’s facility and replaced the seals of the “glad-hand.”
(Tr. 147).

On cross-exam nation, Mrrison testified that he checked the
brake systemthree different ways for 20-30 m nutes and was unabl e
to find an air |l eak or any defects in the brake system (Tr. 149-
150). He acknowl edged that two drivers had found the brakes
| eaking. He testified he asked Roberts to show hi mwhere he found
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the brakes | eaking, but Roberts could not show himan air | eak
(Tr. 150).

Jimy Ram a

M. Rama (herein Rama) is presently the Respondent’s
di stribution manager. (Tr. 153). On Septenber 18, 2001, he was
Respondent’ s office nmanager. He testified he could not recall
Roberts tel ephoni ng hi mon Sept enber 18, 2001 to rel ate that he had
filed charges against Respondent for safety violations regarding
the events of Septenber 17, 2001. (Tr. 154).

On cross-exam nation, Rama testified that Roberts tel ephoned
him“after the incident” about a letter of term nation and sought
the reason for his termnation. (Tr. 154, 158). He referred
Roberts to the corporate personnel director and also inforned M.
Ron Mont gonery, the manager, of the conversation. Ram a testified
Jam son had informed him Conplainant did not go on his schedul ed
run on Septenber 17, 2001, and Jam son was upset about it. (Tr
155).

Ram a testified “Mdtor Carrier Consultants, Inc.” is a conpany
whi ch takes care of Respondent’s records. He did not recall
Roberts tel ephoning him on Septenber 18, 2001 and requesting the
phone nunber for the consulting firm (Tr. 156). Ram a al so
testified he does not recall Roberts telling him of the outside
conplaints which he had filed with OSHA and the Federal Motor
Carrier Safety Adm nistration. |f Roberts had informed him Ram a
woul d have told his boss of such a conversation. (Tr. 159).

Ji m Jam son

Jam son becane the Operations Manager for Respondent on My
30, 2001. As operations manager, he is in charge of trucks and
drivers to deliver Respondent’s products. He has been in the
trucking industry since 1979. (Tr. 160). Jam son began in the
trucking division of Country Pride, which was a small operation
but in 1982 he went to work for MCarty Farns where he was in
charge of distribution and supervised 26 drivers. He was totally
responsi bl e for setting up and i npl enenti ng McCarty’s
transportation departnment and bringing it within DOT guidelines.
He | ater worked for Kelly Lynn, a nationw de refrigerated carrier,
where he had 60 drivers under his supervision and was responsi bl e
for dispatch and DOT conpliance. (Tr. 161).
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On Septenber 17, 2001, Jam son received a tel ephone call from
Ms. Jeffcoat informng himthat there was a problemwth a post-
trip inspection report. He informed Ms. Jeffcoat to tell Roberts
to do a short trip and then a pre-trip inspection report which
woul d suffice for a post-trip inspection report. (Tr. 162). M.
Jeffcoat asked himto relay that information to Roberts. Jam son
testified that after he expl ained the procedure, Roberts asked him
three tines, each tinme wth nore volume in his voice, if he was
telling himto drive the truck. (Tr. 162).

Jam son testified the procedure of performng a short trip
followed by a pre-trip inspection report was the sane procedure
used by M. Stone, his predecessor, and the sane procedure that he
has used since he has been Operations Manager at Respondent. (Tr.
162-163). Respondent’s Safety Representative, M. Jinmy Potter
informed Jam son that the short trip followed by a pre-trip
i nspection report was howit was handl ed in the absence of a post-
trip inspection report. (Tr. 163).

Jam son testified MIler Carrier Consultants, Inc. is a
conpany whi ch assi sts Respondent in the preparation and mai nt enance
of its | og books and conpliance with DOT regulations. (Tr. 163).
Jam son had previously consulted with MIller ona simlar situation
whi ch occurred with Conpl ai nant before Septenber 17, 2001, but he
never encountered this specific situation and was not sure what “we
should do.” He called upon MIler and di scussed the situation with
M. JimMNeill, the owner of MIler. (Tr. 163-164). M. Potter
directed him to published guidelines concerning the identical
situationin the Federal Motor Carrier Safety Regul ati ons Handbook,
Question 14. (Tr. 164-165; RX-4, p. 3).

Upon arriving at work on Septenber 17, 2001, Jam son was
informed by Ms. Jeffcoat or Roberts that Truck No. 1 had been
pl aced “out-of-service” because of an air |eak, and that Morrison
had been called out, but could not find the air |eak. (Tr. 166).
He tel ephoned Morrison who related he could not duplicate the air
| eak, and, in discussions with Conplainant, Mrrison was infornmed
the “root of the problem was the DVIR' and Roberts was not too
concerned about the air |eak. (Tr. 166-167). Morrison told
Jam son the truck was “road-ready” and t here was not hing wong with
the brakes. (Tr. 167). Since Jam son had two drivers telling him
the truck had an air |eak, he asked Morrison to “thoroughly” check
out Truck No. 1. (Tr. 168).

Jam son stated Roberts may have handed him copies of the
FMCSRs that norning because Conpl ai nant had done so in the past
several tinmes. He testified he did not refer to the Federal Motor
Carrier Safety Regulations as a “bunch of bullshit.” (Tr. 167).
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He then instructed Roberts to use Truck No. 2. Roberts also
marked Truck No. 2 “out-of-service” because of dry-rotted

W ndshield w pers. (Tr. 169). Jam son then remarked “It’'s a
beauti ful day. Just take it on down to Penske, and they wll
replace the wipers.” Conplainant stated he was putting Truck No.
2 “out-of-service.” (Tr. 169). Jam son stated he was “ast ounded”
by Conplainant’s action and inforned Roberts “It may be tine for
you to go honme.” (Tr. 169). Roberts responded “I think you're
wong.” Jam son denied telling Roberts to drive the truck or go

the hell honme. Jam son testified that he did not recall Roberts
remar ki ng that he was going “to investigate [Jam son’s] actions to
the fullest extent.” Jam son testified he never refused to have
the two trucks repaired. (Tr. 170-171).

Conpl ai nant was schedul ed to work on Septenber 19, 2001. M.
Mont gonmery requested that Jam son set up a neeting with Roberts on
Septenber 18, 2001. (Tr. 171). According to Jam son, the purpose
of the neeting was to reviewthe events of Septenber 17, 2001, and
“to make sure that everybody was on board for the procedures that
we were to follow at simlar events, occurrences in the future.”
(Tr. 172, LL 7-9). Jamson testified that to his know edge there
was no intention to fire Roberts going into the neeting. (Tr.
172) .

The neeting was attended by M. Mont gonery, Barry
Hi | degardner, Roberts, Jam son and M. Wllians. (Tr. 172). At the
nmeeti ng, Conplainant produced a tape recorder and announced he
intended to record the neeting. M. Hildegardner asked himnot to
do so, however Conplainant stated he was going to record the
nmeeting. Jamson testified a discussion ensued about the events of
t he previous norning and “what we needed to do to nmake sure that
everybody was on board in the future.” (Tr. 173, LL 5-6). Roberts
refused to follow the procedures announced at the neeting.
According to Jamson, M. Hildegardner term nated Conplainant’s
enpl oynent at the end of the neeting. (Tr. 173).

Jam son testified Roberts is not the only driver to put a
truck “out-of-service,” other drivers have marked trucks “out-of-
service,” and he has never disciplined a driver for putting a truck
“out-of-service.” (Tr. 173). Jam son affirnmed that Ram a did not
tell him Roberts filed charges wth the Federal Mtor Carrier
Safety Adm ni stration agai nst Respondent. (Tr. 175).

Jam son di stributed a nenorandumon Septenber 19, 2001, which
directed all drivers, in the absence of a post-trip inspection
report, to performa short trip followed by a pre-trip inspection
report. (Tr. 174; RX-5). He testified the reason the menorandum
had not been distributed before Septenber 19, 2001, was that the
pr ocedur e:
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“was under st ood and everybody knew what to do.
| say everybody. It was wdely understood.
But just to take any kind - - if anybody had
any questions about anything, we'd put it in
witing. The reason we didn't do it earlier
is because | didn't feel like I wanted to
val idate or have anybody think that | was
validating not doing the DVIR W still
required the DVIR  This is just what to do
if, in the rare circunstance, one was not
totally conpleted or totally 100% corrected.
This was the procedure that we were to foll ow

(Tr. 175, LL 7-16).

On cross-exam nation, Jamson testified the FMCSR 392.7,
“Equi prent I nspection and Use,” states that a driver is not to
drive a vehicle unless the driver satisfies hinself that |isted
parts and accessories (including wndshield w pers) are in good
wor ki ng order. Jam son affirmed the regul ati on does not nention
weat her conditions, but he believed conmon sense woul d apply. (Tr.
176-177). Jamson testified Roberts did not operate the truck with
defective wpers “and that was fine.” He did not force Roberts to
operate the truck and did not threaten him®“to operate it,” or for
not operating the equipnment. (Tr. 178).

Jam son’s position at the Septenber 18, 2001 neeti ng was t hat
a short trip followed by a pre-trip inspection report overrides a
post-trip inspection report and would suffice. (Tr. 179).
Conpl ai nant di sagreed with Jam son’s position. He acknow edged the
18-mle difference which was evident on Truck No. 1 would require
a post-trip inspection report. (Tr. 182).

Jam son di sputed that i nconplete post-trip inspection reports
happened every week, and stated it was only a coi nci dence that the
two trucks assigned to Conpl ai nant on Septenber 17, 2001, both had
i nadequate post-trip inspection reports. He confirnmed
Conmpl ai nant’ s position throughout the events surrounding this case
was that Respondent was not enforcing its rules and regul ations
requiring drivers to conplete post-trip inspection reports, which
resulted in nore and nore i nadequate post-trip inspection reports,
and he wanted Respondent to inplenent enforcenent of the
requi renent that a post-trip inspection report be prepared by
drivers of Respondent. (Tr. 184).

Jam son affirmed that at the Septenber 18, 2001 neeting,
Roberts generally stated he woul d abi de by the FMCSRs. (Tr. 184).
Jam son was surprised and shocked that Roberts was fired.
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Conpl ai nant was fired because he would not agree to a “legal
request” that he abide by the “DOT and the conpany procedures.”
(Tr. 185). Jam son recalled that each tine Roberts was asked if he
woul d foll ow conpany procedures he gave a “nmeanderi ng answer that
nobody could follow.” (Tr. 186).

Jam son acknow edged t hat both trucks assigned to Conpl ai nant
were marked “out-of-service” for deficiencies that the FMCSRs
dictate precluded their operation. (Tr. 186-187). The entire
FMCSRs Handbook was received into evidence as RX-6, however
Respondent could not identify the interpretive rationale or
protocol used for interpretations of the FMCSRs.? (Tr. 189-190).

Under questioning fromthe undersi gned, Jam son affirnmed that
the post-trip inspection report dated Septenber 10, 2001 (CX-5),
whi ch he signed but did not conplete, was not a valid post-trip
i nspection report. (Tr. 192). Jam son could not explain why he
signed the report nor the intent of doing so. (Tr. 192-193). The
report was dat ed seven days before Conpl ai nant refused to drive the
truck. Jam son confirmed he did not drive the truck for a short
trip and the report was not represented to be a pre-trip inspection
report. Jamson testified that “we didn’t use it [the report] for
anything. | didn't knowit existed.” (Tr. 193). Jam son stated
that a witten reprimand was discussed, but M. Hildegardner
concluded he did not have grounds for a reprimand or for
term nation. Jam son did not present any reprimand at the neeting.
(Tr. 197). Respondent’s attendees net before the neeting to
di scuss its purpose which was “about naking sure that we were all
on the sanme page, as far as how to handle—if a DVIRis not—."
(Tr. 198). Jam son had Roberts schedul ed for work on Septenber 19,
2001, however he was instructed to call Conplainant to attend a
nmeeti ng schedul ed by his “boss” on Septenber 18, 2001. (Tr. 199-
200) .

The Septenber 18, 2001 Meeting (Transcript)

The transcript of the neeting begins wwth M. Hil degardner and
Roberts discussing the presence of the tape recorder and whet her
the neeting will proceed. (CX-15, pp. 1-2). Roberts inforned the
nmeeting attendees that he had already contacted Departnment of

2 |In further response, Respondent’s attached to its post-
hearing brief is a summary of interpretive guidance reported at
62 FR 16370 which is intended to “provide the notor carrier
industry with a clearer understanding of the applicability of
many of the requirenents contained in the FMCSRs in particular
situations.
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Transportation. M. Hildegardner refused to permt Conplainant to
continue taping the nmeeting. Roberts refused to turn the recorder
off which elicited a response from M. Hldegardner to Ron
[ Montgonery] “if you're [Roberts] not going to cooperate, then |
t hi nk Ron—1 don’t see how this enpl oyee/ enpl oyer relationship can
continue.” (CX-15, p. 3).

Roberts stated that the problem “is having every driver do
what they’re supposed to daily, and that is what |’ve been doing,
and that is proper inspection, reviewng the last [post-trip]

filled out by the driver.” Unavai |l abl e post-trip inspection
reports “happen every day,” not once a nonth or every two nonths,
according to Conplainant. (CX-15, pp. 4, 6-7). If a post-trip

i nspection report was not avail able, Conplainant would wait for a
post-trip “filled out by the driver that drove the truck the day
before.” In the event of the prior driver’s death, Conplainant
stated “that would be an extrene incident where [another agent]
could fill one out.” (CX-15, p. 5).

M. Hildegardner again remarked to M. Mntgonery “. . .
sounds like this gentleman’s not happy working with this conpany .

| don’t knowif ya |ll can continue that relationship or not.”
(CX-15, p. 9). Jam son confirnmed that he had never had this
particul ar situation cone up in 20 years “bei ng around trucks,” but
[the situation] “comes up with him][Conplainant], and it comes up
repeat edl y. (CX-15, p. 9). Jam son stated that the 18-mle
di screpancy on a truck assigned to Conpl ainant the day before was
expl ai ned by “a newer driver carried it back over to Penske to get
the unit worked on and brought it back.” Jam son had no know edge
of the driver driving the truck to Penske, and he woul d have had to
“start at the top of the list and work my way down [to call the
driver in to conplete a post-trip inspection report]. It’s
asinine.” Roberts responded that the regul ations require “for each
trip, each vehicle, you need a post-trip. That's what it says.”
(CX-15, p. 10).

M. Hil degardner again raised the scenario “if there’s not a
post-trip available,” a pre-trip can be done rather than not using
the truck. However, Roberts reiterated that the regulations
require the driver to reviewthe | ast post-trip inspection report.
(CX-15, p. 14).

M. Montgonmery acknow edged t hat Respondent shoul d be deali ng
wth drivers who are not doing post-trip inspection reports.
Roberts asked “So, why haven't we?” (CX-15, p. 17). M .
Hi | degardner queried if a post-trip inspection report is not
available and it is tinme for another trip, shoul d Respondent “take
a truck out of service until we get a post-trip or do we do a pre-
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trip and nove on?” (CX-15, p. 18). Roberts responded that “the
pre-trip does not override the previous day’s post-trip,” to which
Jam son stated “According to Mdtor Carriers, it does.” Roberts
remarked that “Mdtor Carriers is not the Departnent of
Transportation. And that’'s where we are.” Jam son stated the
information Roberts had provided to him the day before “was so
bogus,” about which Roberts remnded he stated “it was al
bull shit.” (CX-15, p. 19).

A brief discussion ensued about Truck No. 2 being taken “out-
of -servi ce” because the passenger-side w ndshield w per was in
di srepair. (CX-15, pp. 20-21).

M. Hil degardner stated he had no problemw th t hese concerns,
“if the DOT wants to discuss these matters with us or if it comes
up in an audit, that’'s fine.” He then asked Roberts “are you
going to work with managenent here?” Conplainant replied “l have
no problemworking wth the managenent.” M. Hi |l degardner raised
Conpl ainant’ s “attitude” and stated “1 don’t know why you d want to
work here.” M. Mntgonery also commented “lI don’t know why you
want to work here.” Roberts was then asked “Why do you want to
work here?” by M. Hildegardner. M. Montgonery noted that
“there’s nothing you I|ike about this conpany,” nentioning
specifically the bonus plan and i nsurance. (CX-15, pp. 22-23). He
suggest ed Roberts did not have to work for Respondent. (CX-15, p.
23). Roberts responded he brought the tape recorder because “it’s
just a set deal. | knew this was going to, and | understand it

it’s not a nystery.” He stated “the driver dignifies before
the truck goes down the road that |’ m |ooking out for our best
interest as people . . . the general public.” Jam son noted “where
we're at is a Mexican standoff with you.” (CX-15, p. 24). Jam son
stated Penske infornmed that they spend a lot of tinme “running down
: ghost problens for M. Roberts” which Conpl ai nant responded
was a fal se accusation. (CX-15, p. 24).

M. Hildegardner inforned Roberts that if he could not abide
by Respondent’s position “then you need to seek ot her enpl oynent.”
Conmpl ai nant replied that he would continue to do DOT inspections
as DOT regul ations mandate. (CX-15, p. 28). Jam son stated that
he had been informed by conpetent authority that Roberts could do
a pre-trip inspection which takes precedence over a post-trip and

once a pre-trip inspection is done, “you are clear.” (CX-15, pp.
29-30). Conpl ainant disagreed. M. Hildegardner stated “If you're
not going to conply with that - - I"mgoing to give you choice.”
Roberts replied that he was “going to go by the DOT regul ations.”
(CX-15, p. 30). When queried again about conplying wth
Respondent’ s position, Conplainant stated “I wll not go out

w thout that post-trip and without it being correct and w thout
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reviewing it and seeing if there’'s any defects onit. No, | wll
not.” (CX-15, p. 31). Roberts further clarified that the post-
trip inspection report had to be “signed by the driver, not by
anot her agent that does not — is not certified to drive a Cass A
truck.” (CX-15, p. 32).

M. Hi | degardner again asked Roberts if he would do a pre-trip
and take a truck out in the absence of a post-trip if he is
instructed he can do that by the conpany. Roberts responded he
woul d not “take civil liability for ya' ll.” (CX-15, pp. 32-33).
M. Hil degardner then term nated Conpl ainant. (CX-15, p. 35).

|V. DI SCUSSI ON
A Cedibility

Prefatory to a full discussion of the issues presented for
resolution, it nust be noted that | have thoughtfully considered
and evaluated the rationality and consistency of the testinony of
all witnesses and the manner in which the testinony supports or
detracts from other record evidence. In doing so, | have taken
into account all relevant, probative and avail able evidence and
attenpted to anal yze and assess its cunul ative i npact on the record
contentions. See Frady v. Tennessee Valley Authority, Case No. 92-
ERA-19 @4 (Sec’'y Cct. 23, 1995).

Credibility of wwtnesses is “that quality in a wi tness which
renders his evidence worthy of belief.” [ndiana Metal Products v.
NLRB, 442 F.2d 46, 51 (7'M Cr. 1971). As the Court further
obser ved:

Evi dence, to be worthy of credit,
must not only proceed from a
credi ble source, but nmust , in
addition, be credible in itself, by
which is neant that it shall be so
natural, reasonable and probable in
view of the transaction which it
describes or to whichit relates, as
to nmake it easy to believe . . .
Credible testinmony is that which
nmeets the test of plausibility.

442 F.2d at 52.
It is well-settled that an admnistrative |aw judge is not

bound to believe or disbelieve the entirety of a wtness's
testinony, but may choose to believe only certain portions of the
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testinmony. Altenpse Construction Conpany v. NLRB, 514 F.2d 8, 16
and n. 5 (3d Gr. 1975).

Mor eover, based on the uni que advantage of having heard the
testinmony firsthand, | have observed the behavi or, bearing, manner
and appearance of wi tnesses fromwhich i npressi ons were garnered of
the deneanor of those testifying which also forns part of the
record evidence. In short, to the extent credibility
determ nati ons nmust be wei ghed for the resolution of issues, |I have
based ny credibility findings on areviewof the entire testinoni al
record and exhibits with due regard for the logic of probability
and plausibility and the deneanor of w tnesses.

Conmpl ai nant’ s burden of persuasion rests principally upon his
testinmony. Hs prima facie case is corroborated by the testinony

of other w tnesses. | found Conpl ai nant generally an inpressive
witness in terns of confidence, forthrightness and overall bearing
on the w tness stand. | found his testinony to be straight-

forward, detail ed and presented in a sincere and consi stent manner.

Respondent’s w tnesses were not as inpressive in ny view
Jeffcoat’s deneanor belied her testinmony in crucial areas such as
her selective recollection of the Roberts-Jam son office
conversation on the norning of Septenber 17, 2001. | was not
favorably inpressed with her failure to recall tel ephoning Roberts
on Septenber 18, 2001, but denying she alerted him about the
nmeeting and the need for a tape recorder. Ram a’'s testinony was
only a catalogue of non-recollection which was unpersuasive.
Jamson did not inpress nme as sincere in his testinony. Hi s
testinony regarding the Septenber 10, 2001 post-trip inspection
report was incredulous which tenpered nmy view of rmuch of his
remai ni ng testinony.

Respondent’ s argunent that the decision maker in this matter,
M. Hil degardner, was unaware of Conplainant’s protected activity,
and thus could not have acted in a discrimnatory manner, is not
persuasive. M. Hildegardner did not testify at the hearing and no
expl anation was given for Respondent’s failure to call himas a
W tness ot her than he was unavail able. As the decision nmaker, his
testinony was central to Respondent’s actions and defense.
Respondent’s failure to call M. Hldegardner as a witness to
explicate the reasons for Respondent’s term nation of Roberts
di m ni shed the strength of its defense and its alleged legitimte,
nondi scrim natory business reasons for its actions.
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B. The Statutory Protection

The enpl oyee protection provisions of the STAA provide, in
pertinent part:

(a) Prohibitions. (1) A person may not di scharge an enpl oyee,
or discipline or discrimnate against an enpl oyee regarding pay,
terms, or privileges of enploynment, because —-

(A) the enpl oyee, or another person at the enpl oyee’ s request,
has filed a conplaint or begun a proceeding related to a violation
of a comrercial notor vehicle safety regulation, standard, or
order, or has testified or will testify in such a proceeding; or

(B) the enpl oyee refuses to operate a vehicle because —

(1) the operation violates a regulation, standard, or
order of the United States related to commercial notor
vehicle safety or health; or

(i) the enployee has a reasonable apprehension of
serious injury to the enpl oyee or the public because of
the vehicle’s unsafe condition.

49 U. S.C. § 31105(a). Thus, under the enployee protection
provi sions of the STAA, it is unlawful for an enployer to i npose an
adverse action on an enpl oyee because the enpl oyee has conpl ai ned
or rai sed concerns about possible violations of DOTI regulations.
49 U. S.C. § 31105(a)(1)(A. See, e.q., Reensnyder v. WMayfl ower
Transit, Inc., Case No. 93-STA-4, @6-7 (Sec’y Dec. and Od. On
Recon. May 19, 1994). Furthernore, it is unlawful for an enpl oyer
to i npose an adverse action on an enpl oyee who has refused to drive
because operating a vehicle violates DOT regul ati ons or because he
has a reasonabl e apprehension of serious injury to hinself or the
public. 49 U S.C § 31105(a)(1)(B)

The purpose of the STAAis to pronote safety on the hi ghways.
As noted by the Senate Comrerce Comm ttee which reported out the
| egi sl ation, “enforcenent of commercial notor vehicle safety | aws
and regul ations is possible only through an effort on the part of
enpl oyers, enployees, State safety agencies and the Departnent of
Transportation.” 128 Cong. Rec. S14028 (Daily ed. Decenber 7,
1982) . The Secretary has recogni zed that “an enpl oyee’' s safety
conplaint to his enployer is the initial step in achieving this
goal . . . an internal conplaint by an enployee enables the
enpl oyer to conply with the safety standards by taking corrective
action imediately and limts the necessity of enforcenent through
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formal proceedings.” (Enphasis added). Davis v. H R Hill, Inc.,
Case No. 86-STA-18 @2 (Sec’'y Mar. 19, 1987).

C. The Burden of Proof

To prevail on a whistleblower conplaint, a conplainant nust
establish that the respondent took adverse enploynment action
because he engaged in protected activity. A conplainant initially
may show that a protected activity likely notivated the adverse
action. Shannon v. Consolidated Freightways, Case No. 96- STA- 15,
@ 5-6 (ARB Apr. 15, 1998). A conpl ainant neets this burden by
proving (1) that he engaged in protected activity, (2) that the
respondent was aware of the activity, (3) that he suffered adverse
enpl oynent action, and (4) the existence of a “causal |ink” or
“nexus,” e.g., that the adverse action followed the protected
activity so closely in tine as to justify an inference of
retaliatory notive. {ean Harbors Environnental Services, Inc. v.
Her man, 146 F. 3d 12, 21 (1%t Gr. 1998); Kahn v. United States Sec'y
of Labor, 64 F.3d 261, 277 (7" Gr. 1995).

A respondent may rebut this prim facie show ng by producing
evidence that the adverse action was notivated by a legitimte,
nondi scrim natory reason. The conpl ai nant nmust then prove that the
proffered reason was not the true reason for the adverse action,
but rather his or her protected activity was the reason for the
action. St. Mary’'s Honor Center v. Hicks, 509 U S. 502, 506-508
(1993).°3

However, since this case was fully tried onits nerits, it is
not necessary for the undersigned to determ ne whet her Conpl ai nant
presented a prima facie case and whether the Respondent rebutted
that show ng. See Roadway Express, Inc. v. Dole, 929 F.2d 1060,
1063 (5'" Cir. 1991); Ciotti v. Sysco Foods Co. of Phil adel phia,
Case No. 97-STA-30 @4 (ARB July 8, 1998).

®Although the “pretext” analysis pernmits a shifting of the
burden of production, the ultimte burden of persuasion remains
wi th the conpl ai nant throughout the proceeding. Once a
respondent produces evidence sufficient to rebut the “presuned”
retaliation raised by a prima facie case, the inference “sinply
drops out of the picture,” and “the trier of fact proceeds to
decide the ultimate question.” St. Mary's Honor Center, 509 U S.
at 510-511. See Carroll v. United States Dep’t of Labor, 78 F.3d
352, 356 (8" Cir. 1996) (whet her the conpl ai nant previously
established a prima facie case becones irrel evant once the
respondent has produced evidence of a legitimte,
nondi scrim natory reason for the adverse action.)
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Once Respondent has produced evidence in an attenpt to show
t hat Conpl ai nant was subj ected to adverse action for a legitinmate,
nondi scrim natory reason,* it no |longer serves any analytical
purpose to answer the question whether Conplainant presented a

prima facie case. I nstead, the relevant inquiry is whether the
Conmpl ai nant prevailed by a preponderance of the evidence on the
ultimate question of liability. If he did not, it matters not at

all whether he presented a prima facie case. |I|f he did, whether he
presented a prima facie case is not relevant. Sonerson v. Yellow
Freight System Inc., Case No. 98-STA-9 @8 (ARB Feb. 18, 1999).

The undersigned finds that as a matter of fact and |aw,
Respondent has at t enpt ed to articul ate a | egitimate,
nondi scrimnatory reason for its adverse action against Roberts.
Respondent argues that Conpl ai nant was term nated because of his
repeated refusal to agree to follow Respondent’s policy and
procedure concerning the inspection of trucks which have either
i nconpl ete or mssing post-trip inspection reports. Respondent’s
policy was based upon |Interpretations of the FMCSRs by the
Department of Transportation. (See RX-6, p. 462). Thus, | find
and conclude that Respondent net its burden of production to
articulate a legitimte, nondiscrimnatory basis for its adverse
enpl oynent acti on.

Once Respondent has articulated alegitimate nondi scri m natory
reason for its adverse enploynent action, the burden shifts to
Conpl ai nant to denonstrate that Respondent’s proffered notivation
was not its true reason but is pretextual and that its actions were
actually based upon discrimnatory notive. Leveille v. New York
Air National Guard, Case Nos. 94-TSC-3 and 94-TSC-4 @7-8 (Sec'y
Dec. 11, 1995); Carroll v. Bechtel Power Corp., Case No. 91-ERA-46
@6 (Sec’y Feb. 15, 1995).

* The respondent nust clearly set forth, through the
i ntroduction of adm ssible evidence, the reasons for the adverse
enpl oynent action. The explanation provided nust be legally
sufficient to justify a judgnent for the respondent. Upon
articulating sonme legitimte, nondiscrimnatory reason for the
adverse enpl oynent action or “explaining what it has done,”
Respondent satisfies its burden, which, as noted above, is only a
burden of production, not persuasion. Texas Departnent of
Community Affairs v. Burdine, 450 U. S. 248, 253, 256-257; 101
S.Ct. 1089, 1093, 1095-1096 (1981). Respondent does not carry
t he burden of persuading the court that it had convincing,
obj ective reasons for the adverse enpl oynent action. |d.
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Conpl ai nant nmay denonstrate that the reasons given were a
pretext for discrimnatory treatnment by show ng that di scrimnation
was nore likely the notivating factor or by showing that the
proffered explanation is not worthy of credence. Zinn_ v.
University of Mssouri, Case No. 93-ERA-34 @ (Sec’y Jan. 18,
1996); Yellow Freight Systens, Inc. v. Reich, 27 F.3d 133, 1139 (6'"
Cr. 1994). As noted above, Conplainant retains the ultimte
burden of proving that the adverse action was in retaliation for
the protected activity in which he all egedly engaged, and thus was
in violation of the STAA

D. The Protected Activity

Conpl ainant’s protected activity was “internal,” 1i.e.,
conplaints nmade to Respondent’s nanagenent, Jam son, as well as
“external” lodged wth outside state and federal agencies.
Conmpl ainant only alleged internal conplaints as his protected
activity in his pre-hearing conplaint. He advanced external
conplaints at the hearing as additional protected activity.

It is well settled that the STAA protects safety-related
conplaints “that are purely internal to the enployer.” Ake V.
Urich Chemical Co., Inc., Case No. 93-STA-41 @5 (Sec’y March 21,
1994); dean Harbors Environnental Services, Inc. v. Herman, 146
F.3d at 19.

Section 405(a)(1)(A) of the STAA is referred to as the
“conpl ai nt cl ause” which prohibits, inter alia, the discharge of an
enpl oyee or discipline or discrimnation against an enployee
regarding pay, terns or privileges of enploynent because the
enpl oyee has filed a conplaint or begun a proceeding related to a
violation of a comercial notor vehicle safety regulation,
standard, or order. Protection under the conplaint clause is not
dependent on actually proving a violation of a conmercial vehicle
safety regulation, standard or order; the conplaint need only
relate to such a violation. Schulman v. C ean Harbors
Environmental Services, Inc., Case No. 98-STA-24 @6 (ARB Cct. 18,
1999) .

Prefatory to an anal ysis of the salient facts of this case, it
is noted that throughout the events of this case Conplainant’s
position was that Respondent was not enforcing DOT or its own rul es
and regul ations requiring drivers to conplete post-trip inspection
reports. Respondent’s failure to seek conpliance resulted in nore
i nadequate post-trip inspectionreports. Roberts wanted Respondent
to inplement enforcenent of the requirenments that a post-trip
i nspection report be prepared by drivers of Respondent.
Respondent, through Jam son, was fully aware of Conplainant’s
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position. (Tr. 184). Mor eover, Conplainant clearly voiced this
concern at the Septenber 18, 2001 neeting wth Respondent’s
of ficials.

1. The Refusal to Drive

A refusal to drive is protected under two STAA provisions.
The first provision, 49 U S.C. § 31105(a)(1)(B)(i), requires that
Conpl ai nant show he refused “to operate a vehicle because--the
operation violates a regulation, standard, or order of the United
States related to commercial notor vehicle safety or health . . .
.” See Yellow Freight Systens, Inc. v. Martin, 983 F.2d 1195, 1199
(2d Cir. 1993). The second refusal to drive provision, 49 U S. C
8 31105(a)(1)(B)(ii), focuses on whether a reasonabl e personin the
same situation would conclude that there was a reasonable
apprehension of serious injury “to the enployee or the public
because of the vehicle' s unsafe condition.” See Cortes v. Lucky
Stores, Inc., Case No. 96-STA-30 @4 (ARB Feb. 27, 1998).

The STAA defines reasonabl e apprehensi on as:

An enpl oyee’ s apprehension of serious injury
is reasonable only if a reasonabl e individua

in the circunstances then confronting the
enpl oyee would conclude that the wunsafe
condition establishes a real danger of
accident, injury, or serious inpairnent to
heal t h. To qualify for protection, the
enpl oyee nmust have sought from the enpl oyer

and been unable to obtain, correction of the
unsafe condition

49 U. S.C. § 31105(a)(2)(enphasis added).

In order to prevail on the nerits of his claim Roberts nust
prove that he engaged in activity protected by either or both of
t he foregoing provisions, and that he was term nated, at |least in
part, because of that protected activity. Byrd v. Consolidated
Motor Freight, Case No. 97-STA-9 @ 4 n.2 (ARB May 5, 1998);
Sonerson, supra @ 8.

Conpl ai nant asserts that he refused to drive Trucks No. 1 and
2 because under the circunstances then existing, if he had done so,
he woul d have vi ol ated FMCSRs 88 392.7, 396.7, 396.11, 396.13 and
396. 15.

Section 392.7, regarding “Equipnent, inspection and use,”
provi des “no comrercial notor vehicle shall be driven unless the
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driver is satisfied that the follow ng parts and accessories are in
good wor ki ng order, nor shall any driver fail to use or nmake use of
such parts and accessories when and as needed: (a list of
parts/accessories follows which includes service brakes and
W ndshield w per or w pers).

Section 396.7 proscribes the “unsafe operations” of a vehicle
in such a condition, e.g., an air leak in the brake system “as to
i kely cause an acci dent or a breakdown of the vehicle.”

Section 396.11 prescribes that:

(a) “every notor carrier shall require its
drivers to report, and every driver shal
prepare a report in witing at the conpletion
of the each day’'s work on each vehicle
operated and the report shall cover at | east
the followng parts and accessories,” in
pertinent part, service brakes and w ndshield
w pers; and

(c) Prior torequiring or permtting a driver
to operate a vehicle, every notor carrier or
its agent shal | repair any defect or
deficiency listed on the driver vehicle
i nspection report which would be likely to
affect the safety of operation of the vehicle.

Section 396.13 states that “before driving a notor vehicle,
the driver shall: (a) be satisfied that the notor vehicle is in
safe operating condition; (b) review the last driver vehicle
i nspection report [DVIR]; and (c) sign the report, only if defects
and deficiencies were noted by the driver who prepared the report,
to acknow edge that the driver has reviewed it and that there is a
certification that the required repairs have been perforned.

Section 396.15 provides, with respect to post-trip
i nspections, “Mdtor carriers shall maintain practices to ensure
that following conpletion of any trip in driveaway-towaway
operation of notor vehicles in conbination, and before they are
used again, the towbars and saddl e-nmounts are disassenbled and
i nspected for worn, bent, cracked, broken, or mssing parts.
Before reuse, suitable repair or replacenent shall be nade of any
defective parts and the devices shall be properly reassenbl ed.

| find that Roberts initially refused to drive Truck No. 1
because of an inaccurate post-trip inspection report. It is
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undi sputed that the post-trip inspection report for Truck No. 1
contain a mleage discrepancy, whether 380 or 18 mles. The
i nspection report of the previous driver reflected a witten “OK’
over the center colum of three columms of itens to be inspected
and a “check” in the box certifying that all equipnment listed in
the colums was inspected and “found in satisfactory condition.”
(RX-1). Not w t hstanding the foregoing, Roberts concluded the
previous driver had not performed a physical inspection of the
vehicle at the end of the trip because of the m | eage di screpancy,
and he was not satisfied that Truck No. 1 was in safe operating
condi tion. He reported the inaccuracies to M. Jeffcoat, who
agreed the inspection report was inproper because the m | eage was
i ncorrect.

When Conpl ai nant raised the inaccuracies in the post-trip
i nspection report, he was unaware of the defective brakes. MVs.
Jeffcoat detected the defective brakes during her “in house”
i nspection, a process to which Roberts had acceded. As a result,
Ms. Jeffcoat marked the truck “out-of-service,” thus precluding the
necessity of Roberts having to drive the truck until repairs were
ef f ect ed.

Al though Respondent argues that the “OK’ notation and
certification fromthe previous driver of Truck No. 1 should have
satisfied Roberts’s concern about the condition of the truck, even
t hough there was a m | eage di screpancy, the defective brakes belie
its position. The discovery of the air leak contradicts the
certification of the truck’s condition and supports Roberts’s
safety concern that a physical post-trip inspection may not have
been conducted. Cbviously, the air | eak was an unsafe condition
whi ch is not acceptable by FMCSRs standards and required repair.

Conpl ai nant al so contends he refused to drive Truck No. 1
because of safety concerns related to defective air brakes.
Al t hough Roberts testified that he “could not drive” Truck No. 1
until the defective brakes were fixed, the record does not support
a specific refusal to drive Truck No. 1 for that reason. Roberts
did not specifically raise the defective brakes as a reason for not
driving Truck No. 1 when he spoke with Jam son the norning of
Septenber 17, 2001. Hs testinmony reveals he conplained of
Morrison’s action and the | ack of an adequate post-trip inspection
report, bolstering his argunents by providing Jam son with copies
of FMCSRs 88 396.11 and 396.13 relating to post-trip inspection
reports.

| credit the testinony of Roberts that, in response, Jam son
stated the “regulations were all a bunch of bullshit.” Al though
Ms. Jeffcoat stated she did not overhear the comment, which was
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neither an affirmation or denial of the occurrence, and Jam son
deni ed making such a statement, the neeting transcript reveals
Jam son’s reference to the sane copied regulations as “bogus.”
G ven the events of Septenber 17, 2001, | find it nore probable
than not that Jam son nade the statenment attributed to him by
Roberts.

The record is clear that Jam son did not request or denmand
that Conplainant drive Truck No. 1 after the air leak in the
braki ng system was discover ed. Jam son tel ephoned Penske and
sought repairs since he had received reports from Roberts and
Jeffcoat that an air |eak persisted, even though Mrrison was of
the opinion that the truck was “road ready.” | find Conpl ai nant
constructively refused to drive Truck No. 1, pursuant to FMCSR §
392.7, when he placed it “out-of-service” on Septenber 17, 2001
because of the air leak in the braking system (See CX-6; CX-10).

Based on the foregoing, | find that Roberts engaged in
protected activity under 49 U. S.C. 8 31105(a)(1)(B)(i) of the STAA,
of whi ch Respondent through Jam son had know edge, by refusing to
drive Truck No. 1 because of the inaccurate and inproper post-trip
i nspection report on Septenber 17, 2001, which failed to conformto
and thus viol ated a DOT regul ati on or standard, specifically FMCSRs
88 396. 11 and 396. 13.

However, | do not find or conclude that Conplainant
establ i shed a reasonabl e apprehensi on of serious injury to hinself
or the public because of the unsafe condition of Truck No. 1.
Roberts sought correction of the air | eak and defective brakes from
Respondent to which Jam son responded. The air |eak was repaired
and the truck was subsequently driven by another driver.
Therefore, | find Conplai nant has not net the el enents of protected
activity for refusing to drive Truck No. 1 under 49 U S. C 8§
31105(a)(1)(B)(ii) because he failed to qualify for protection
since he sought, and obtai ned, correction of the unsafe condition.

Conpl ai nant’ s assignnment to Truck No. 2 presented simlar

problens. Initially, he was unable to find the previous driver’s
post-trip inspection report. Wth assistance from Ms. Jeffcoat,
two inspection reports were discovered. The |atest report

reflected a 9-m |l e discrepancy with the odoneter reading. Roberts
reported the i naccurate post-trip inspection report to Jam son. In
response, Jam son prepared and/or signed another post-trip
i nspection report correcting the 9-mle discrepancy, but wthout
physically inspecting or certifying the equi pnment and itens to be
i nspect ed.
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| was not inpressed with Jam son’s testinony regarding the
“corrected” post-trip inspection report. Jam son admtted during
exam nation by the undersigned that this report was invalid. He
coul d not explain why he signed the report or what his intent was
in doing so. He did not conduct a physical inspection of Truck No.
2, nor drive the truck a short distance and perform a pre-trip
i nspecti on. He stated Respondent did not use the report for
“anything” and he did not know it even existed. | conclude that
Respondent, through Jam son’s actions, falsified the inspection
report to satisfy Conplainant’s second conplaint that norning of
m | eage di screpancies in post-trip inspection reports. In doing
so, Jam son exhibited a conplete disregard for the FMCSRs and the
safety purpose of mandating post-trip inspection reports. He then
directed Roberts to “go finish the pre-trip” inspection.

During the pre-trip inspection, Conplainant discovered
defective windshield wipers with the rubber comng off and the
metal rubbing the windshield. Roberts informed Jam son that, not
only had he “falsified” the post-trip inspection report, but Truck
No. 2 needed repairs before its operation and he wanted the

W ndshield w pers repaired. | credit Roberts’s testinony, over
Jam son’s general denial, that Jam son “got real aggressive’” and
stated that “undoubtedly you just don’'t want to be here . . . just

drive the damm vehicle or go the hell hone.”

Roberts requested that Jam son call Penske to conme out and
repair the wi pers, but he refused to call Penske. Roberts then put
Truck No. 2 “out-of-service” because of the inproper post-trip
i nspection report and defective windshield wi pers. Jam son deni ed
telling Roberts to go the hell hone, but acknow edged directing
Roberts to drive Truck No. 2 to Penske and have the w pers
repl aced. Again, Jam son flagrantly disregarded the FMCSRs by
directing Roberts to drive Truck No. 2 with defective w ndshield
W pers contrary tothe literal requirenents of Section 392.7 and in
vi ol ation thereof.

The regul ati ons do not prescribe under what road or weather
conditions it is permssible to drive a vehicle with defective
W ndshield wi pers. Section 392.7 prescribes that a vehicle shal
not be driven unless the driver is satisfied that the affected
parts are in good working order. No DOT |Interpretation was
proffered as guidance in applying the literal wording of the
regul ation. M. Jeffcoat disagreed with Roberts’s concl usion that
Truck No. 2 should be put “out-of-service” or was unsafe to drive
because of defective wi pers, since it was not raining and t here was
not a cloud in the sky. The opinion of Jam son, a non-driver, has
no probative value. Neither Jam son nor Jeffcoat were assigned to
drive Truck No. 2, and, therefore, | find neither was in a better




32

position to determ ne whether Truck No. 2 should have been driven
to Penske for wi ndshield w per repairs. Under the circunstances
presented by the events of the norning of Septenber 17, 2001, | do
not regard Jam son or Jeffcoat as “reasonabl e individuals” whose
j udgnment shoul d be substituted for Conplainant’s.

Respondent’ s argunent that since the |l ast driver certifiedthe
truck to be in good working order, “the w per bl ades nust not have
been in too bad of shape,” is specious. It is as persuasive as the
driver of Truck No. 1 also certifying that it was in good worKking
order, but an air |leak and defective brakes were detected on pre-
trip inspection.® Contrary to Respondent’s argunment in brief that
Roberts was “not required to operate the truck or threatened i n any
way,” | find Respondent sent Roberts honme when he refused to drive
Truck No. 2 to Penske, thus affecting his terns and conditions of
enpl oynent for that work day.

Based on the above, | also find that Roberts engaged in
protected activity under 49 U. S.C. 8 31105(a)(1)(B)(i) of the STAA,
of whi ch Respondent through Jam son had know edge, by refusing to
drive Truck No. 2 because of (1) an inaccurate and “falsified”
post-trip inspection report on Septenber 17, 2001, which failed to
conform and thus violated a DOl regulation or standard,
specifically FMCSRs 88 396.11 and 396.13; and (2) because of
defective wi ndshi el d wi pers which he, as the assigned driver of the
vehicl e, determ ned was not in good working order and constituted
an unsafe condition.

Moreover, | find and concl ude that Conpl ai nant established a
reasonabl e apprehensi on of serious injury to hinself or the public
because of the unsafe condition of Truck No. 2. Unlike Truck No.
1, Roberts requested that Penske be summoned to correct the
defective w ndshield w pers, but Jamson refused the request.
| nst ead, Jam son directed Roberts to drive the unsafe vehicle to
Penske for repairs, in contravention of Section 392.7 of the

FMCSRs. Roberts was unable to obtain correction of the safety
condition and was sent home. Accordingly, | find that Conpl ai nant
engaged in protected activity by fulfilling the requirenments of 49

US C § 31105(a)(1)(B)(ii) of refusing to drive Truck No. 2 under
t he extant circunstances.

® Respondent’s argunent is further weakened by the

subsequent repairs nmade on Truck No. 2 which included, in
addition to the replaced w pers, greasing the fifth wheel and
repairs to defective and inoperable tail and brake |ights.
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2. The External Conplaints

Conpl ai nant credibly testified that on Septenber 17, 2001, he
contacted State and Federal agenci es about Respondent’s actions and
his safety concerns and issues and asked to file a conplaint. On
Septenber 18, 2001, he again contacted the Federal Mdtor Carrier
Safety Adm nistration and requested an official investigation be
comenced agai nst Respondent. | find these contacts and conpl aints
about Respondent’s actions and concerns/issues of safety related to
Respondent’s trucks to be protected activity.

Roberts also credibly testified that at about 1:00 p.m on
Septenber 18, 2001, he infornmed Ram a that he had contacted the
Federal Motor Carrier Safety Adm nistration and started a conpl ai nt
process regarding safety violations of Septenber 17, 2001. Ram a
was aware of the preceding day’ s events through Jam son. Ram a
observed that such events had upset Jam son. Ram a did not deny
that he had such a conversation wth Roberts. He testified he
could not recall Roberts informng himthat he had filed outside
conplaints. Rama confirned that if Conplainant informed him of
his conplaint filing, he would have told his “boss.”

| find it nore than a coincidence that one hour |ater Jam son
t el ephoned Roberts at hone, which he had never done before, and
requested his presence at a neeting to discuss the preceding day’s
events. | further find that in view of the tenporal relationship
bet ween Roberts’s contact with Ram a and Jam son summoni ng hi mfor
a neeting, the neeting was notivated by Conplainant’s tel ephone
contact with Rama and his outside filings of safety conplaints.

3. Respondent’s Adverse Action

It is undisputed that on Septenber 17, 2001, Roberts was sent
home after he refused to drive Truck No. 2. The follow ng day,
Roberts was terminated from his enploynent with Respondent.
Jam son’s ire about Roberts’s conplaints is denonstrated by his
reference to the FMCSRs as “bullshit,” and directing Roberts to
“drive . . . or go the hell honme,” which patently establishes
Respondent’s aninmus towards Roberts’s protected activity. The
pivotal issue is whether Respondent’s actions in sending Roberts
home and thereafter term nating hi mwas noti vated, even in part, by
his protected activity. | find that Respondent’s actions were so
notivated for the reasons di scussed bel ow
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E. The Alleged Legitimte, Nondiscrimnatory Reason for
Term nati on

Respondent contends that Conplainant was termnated for
repeated refusals during the Septenber 18, 2001 neeting to follow
its policy concerning the inspection of trucks which had either
i nconpl ete or mssing post-trip inspection reports.

A prelimnary discussion of the policy before Septenber 18, 2001,
IS warrant ed.

1. The Pre-Septenber 18, 2001 Policy

The record in this matter establishes that confusion existed
as to the applicable conpany policy regarding the inspection of
trucks wth inadequate or m ssing post-trip inspection reports.

Conpl ai nant was of the opinion that a post-trip inspection
report was required pursuant to the FMCSR 8§ 396.11, except in
unusual circunstances, and, when a report was inadequate or
m ssi ng, Respondent’s policy was to call the driver who failed to
properly conplete the report to “cone in” and correct the report.
To his knowl edge, the foregoing was the policy under M. Stone and
there was no change after Jam son becanme his supervisor

Conpl ainant testified that if the trucks to which he was
assigned did not require repairs, he would have perfornmed short
driving trips and prepared a pre-trip inspection report. He had
done so at the request of Jam son on one occasi on before Septenber
17, 2001, but disputed that, based on this one incident,
Respondent’s policy had changed. No witten policy was ever
publ i shed or distributed before Septenber 19, 2001 concerning the
procedure nmade the subject of the |latter nmenorandum

On the other hand, M. Jeffcoat had performed “in house”
i nspections for tw years before Septenber 17, 2001. The record
reveals that the “in house” inspection apparently involved only a
post-trip inspection and no short driving trip since Ms. Jeffcoat
did not performa short trip on Septenber 17, 200L1. The driver
then performed a pre-trip inspection. It is unclear from M.
Jeffcoat’s testinony whether a short driving trip was involved in
an “in house” inspection procedure. However, she confirmed the “in
house” inspection was the same procedure as described in
Respondent’s Septenber 19, 2001 nenorandum An inadequate or
m ssing post-trip inspection report occurred once a week out of 15
trucks according to Ms. Jeffcoat.

In the absence of a post-trip inspection report, Jam son’s
position was that a “short trip” followed by a pre-trip inspection
report would suffice for a post-trip inspection report. He clained
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it was the sanme procedure used by M. Stone and was approved by
Respondent’s Safety Representative, M. Potter. MIler Carrier
Consul tants, Inc. also suggested the sanme procedure. Al t hough
Jam son stated the process was comonly used in the past, he
consulted M1 1| er because of a simlar situation which occurred with
Conpl ai nant, because Jam son had never encountered the specific
situation and was not sure what “we should do.” Jam son disputed
that m ssing or inadequate post-trip inspection reports occur once
a week. He clainmed it was only a coincidence that both trucks
assigned to Roberts on Septenber 17, 2001, had i nadequate post-trip
i nspection reports.

At sone point, M. Potter urged Jam son to publish guidelines
“concerning the identical situation as enbodied” in the DOT
Interpretations of FMCSR § 396. 11, Question 14. No publication was
announced regardi ng Respondent’s policy until after Roberts was
termnated. | find Jam son’s testinony incredul ous that the reason
t he menmorandum was not distributed before Septenber 19, 2001, was
“everyone knew what to do” and the procedure was “wdely
understood.” Although the procedure was to be used “in the rare
ci rcunst ance” where a post-trip inspection report was not totally
conpleted or 100% correct, Jam son did not promulgate the policy
earlier because he did not want to validate “or have anybody t hink
that I was validating not doing” the post-trip inspection report.
Yet, the menorandum does not conformto Jam son’s intent.

2. The Septenber 18, 2001 Meeti ng

Jam son voiced his position as set forth above at the
Sept enber 18, 2001 neeting to which Roberts disagreed. Contrary to
Respondent’s contention that its decision nmaker, M. Hi | degardner,
had no know edge of Roberts’s protected activity, Conplainant
announced at the commencenent of the neeting that he “had al ready
contacted the Departnment of Transportation.”

Even before the intended purpose of the neeting arose, M.
Hi | degardner remarked, as a precursor to the conclusion of the
nmeeting, that if Roberts would not turn his tape recorder off “I
don’'t see how this enpl oyee/ enpl oyer relationship can continue.”

Roberts informed the attendees that unavailable post-trip
i nspection reports “happen every day,” not once a nonth or every
two nonths. When Roberts indicated he would wait for a post-trip
i nspection report to be filled out by the previous driver, in the
absence of a post-trip report, M. Hildegardner again remarked
“sounds like this gentlenan S not happy working with this company

| don’t knowif ya'll can continue that rel ati onship or not.
Jan1son descri bed Roberts’s suggestion as “asinine.” However, M.
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Mont gonery acknow edged that Respondent should be dealing wth
drivers who are not doing post-trip inspection reports, to which
Roberts comented “why haven't we?”

Al t hough Jam son nentioned “Mdtor Carrier’s” opinion that a
pre-trip overrides the previous day’ s post-trip inspection report,
the DOT Interpretations, upon which Respondent relies to justify
its adverse action, was never nentioned during the neeting.

In response to Roberts’s statenent that he had “no problem
wor king with managenent, M. Hildegardner, for unknown reasons,
rai sed Roberts’s “attitude,” and stated he did not know why Roberts
wanted to work for Respondent. M. Mntgonery stated Roberts did

not have to work for Respondent. M. Hi|ldegardner infornmed
Complainant if he could not abide by Respondent’s position he
needed to seek other enploynent. Roberts responded he would

continue to do DOT i nspections as DOT regul ati ons mandate. Roberts
then clearly posited that he would not go out [drive] wthout a
correct post-trip inspection report and without reviewing it to
determine if there were any defects on it.

At the neeting, Respondent never explained that its position
was to be used only in “unusual circunstances.” When Roberts
informed the attendees he would not take civil liability for
Respondent, M. Hil degardner term nated Conpl ai nant.

| find the neeting of Septenber 18, 2001, was nerely a
formality and a neans used by Respondent to justify its term nation
of Conpl ainant. On six different occasions during the neeting, M.
Hi | degardner observed that term nation was the likely result of the
meet i ng. Despite Roberts confirmng he would follow DOT
regul ati ons, Respondent termnated him for failing to agree to
follow its policy. Respondent never informed Roberts that its
policy was in conformty with DOT Interpretations and never limted
its usage to “unusual circunstances.” Roberts had previously
conceded to the “in house” inspection procedure used by M.
Jeffcoat and followed Jam son’s procedure the day before, yet
Respondent term nated him | find Respondent’s purported reason
for di schar gi ng Roberts was nei t her legitimate nor
nondi scri m natory. Since Respondent’s reason does not have
credence nor conformto perm ssible interpretative guidance, | find
Compl ai nant carried his ultimate burden of substantiating he was
retaliated against by Respondent because of his protected
activities.
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3. The Septenber 19, 2001 Menorandum
The Septenber 19, 2001 nenorandum provi des:

In instances where the DVIR (post-trip) has
not been prepared or cannot be located it is
perm ssi ble under 396.11 of the FMCSR for a
driver to prepare a DVIR based on a pre-trip
inspection and a short drive of a notor
vehi cl e.

(CX-14; RX-2, p. 2).
Respondent’s nenorandum does not conform to the DOT

Interpretation of FMCSR § 396. 11. The Interpretation is considered
an alternative to the requirenents of the FMCSR § 396.11, to be

used in “unusual circunstances,” however Respondent used the
alternative in every record i nstance where an i nadequate or m ssing
post-trip inspection report existed. Thus, Respondent al ways

substituted the Interpretation for the regulatory requirenents.

Moreover, in announcing its witten policy to all drivers,
Respondent did not restrict the alternative procedure to “unusual
circunstances” as set forth in the Interpretation. Respondent’s
i nadequate or mssing post-trip inspection reports occurred too
frequently to be consi dered an “unusual” event. Respondent applied
a hybrid of the alternative rather than the regul ati on which had no
limtations as to usage. | find Respondent’s pronul gated policy
was non-conformng and exceeded even the DOI's Interpretative
gui dance. The lack of witten guidance or for that matter any
uni form gui dance at the tine of Conplainant’s term nation, and the
subsequent non-conform ng procedure, buttresses ny concl usion that
Respondent’ s reasons for termnating Roberts were a nere pretext
and therefore unl awful .

| further find Respondent has failed to establish that it had
a legitimate, nondiscrimnatory business reason for its actions.
A policy which permts a conpany to take adverse action agai nst an
enpl oyee for obeying the law, e.g., adhering to DOT Regul ations, is
not “legitimte.” See Cotti v. Sysco Foods of Phil adel phia, supra
@7.

F.  CONCLUSI ON

| find and concl ude Roberts’s operation of Truck Nos. 1 and 2,
in the circunstances presented, would have resulted in the
violation of DOT regulations. Such regulations require that the
previ ous driver prepare and sign a post-trip inspection report at
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the conpletion of his/her trip and that the notor carrier repair
any defects or deficiencies listed. 49 U S.C 8§ 396.11. The next
driver then nust “be satisfied that the notor vehicle is in safe
operating condition . . . .” 49 U S C § 396.13. To do so, the
next driver nmust “review the last vehicle inspection [post-trip]
report” and nmust sign the report to certify that required repairs
have been performed.” Thus, Roberts, in the circunstances of this
case, would have operated the vehicles in violation of FMCSR 88§
396.11 and 396.13 had he driven either Truck Nos. 1 or 2 on
Septenber 17, 2001, since both vehicles were the subject of
i nconpl ete or inadequate post-trip inspection reports.

| further find and conclude that the preponderance of the
record evidence establishes that Conplainant’s safety conpl aints,
related to inadequate post-trip inspection reports and defective
w ndshield w pers, notivated, in part, Respondent’s decision to
term nate Roberts. Tenporal proximty between Roberts’s protected
activity and his termnation by Respondent is also persuasive in
establishing a causal connection for Respondent’s adverse actions
and justifying an inference of retaliatory notive. See Skinner v.
Yel l ow Freight System Inc., Case No. 90-STA-17 @7 (Sec’y May 6,
1992) .

G Rel i ef

A successful conplainant under the STAA is entitled to
affirmative action to abate the violation, reinstatenment to his
former position with the sanme pay, ternms and privileges of
enpl oynent, attorney fees and costs reasonably incurred, and may
al so be awarded conpensat ory danages.

Specifically, the STAA provides that:

If the Secretary decides, on the basis of a
conpl aint, a person viol ated subsection (a) of this
section, the Secretary shall order the person to
(1) take affirmative action to abate the violation;
(i) reinstate the conplainant to the forner
position wth the sane pay and terns and privil eges
of enpl oynent; and

(i11) pay conpensatory damages, includi ng back pay.

49 U. S.C. 8 31105(b)(3)(A). Considering the foregoing findi ngs and
conclusions, reinstatenent, back pay, restoration of benefits
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i ncludi ng vacation pay, interest and attorney fees and costs are
her eby order ed.

1. Rei nst at enent

Rei nst at enent provi des an i nportant protection for enpl oyees
who report safety violations. “[T]he enployee’s protection agai nst
havi ng to choose bet ween operating an unsafe vehicle and | osing his
j ob woul d | ack practical effectiveness if the enpl oyee could not be
reinstated pending conplete review.” Brock v. Roadway Express,
Inc., 481 U. S. 252, 258-259 (1987). These protections al so extend
to enployees who refuse to drive vehicles because of safety
concerns. 49 C.F.R § 392.7. Rei nstatenent is an appropriate
statutory renedy under the circunstances of this case. See difton
v. United Parcel Service, Case No. 94-STA-16 @ 1-2 (ARB May 14,
1997) (no front pay where reinstatenent is an appropriate renedy).

In the absence of a valid reason for not returning to his
former position, inmediate reinstatenent should be ordered. Dutile
v. Tighe Trucking, Inc., Case No. 93-STA-31 (Sec’'y Cct. 31, 1994).
Accordi ngly, David O Roberts is entitled to i1mediate
reinstatenent to his former position with the sane pay and terns
and privileges of enploynment, or if his fornmer job no |onger
exi sts, Respondent shall unconditionally offer himreinstatenent to
a substantially equivalent position in terns of duties, functions,
responsi bilities, working conditions and benefits. Respondent’ s
back pay liability term nates upon the tendering of a bona fide
offer of reinstatement even if Conplainant rejects it. |d.

2. Back Pay

The purpose of a back pay award is to nake t he enpl oyee whol e,
that is, torestore the enployee to the sane position he woul d have
been inif not discrimnated against. Dutkiewcz v. C ean Harbors
Envi ronmental Services, Inc., Case No. 95-STA-34 (ARB Aug. 8,
1997). Back pay cal cul ati ons nust be reasonabl e and supported by
evi dence; they need not be rendered with “unrealistic exactitude.”
Cook v. Quardi an Lubricants, Inc., Case No. 95-STA-43 @11 (ARB May
30, 1997). Back pay is typically awarded from the date of a
conplainant’s termnation until reinstated to his forner
enpl oynment. Any uncertainties in calculating back pay are resol ved
agai nst the discrimnating party. Kovas v. Mrin Transport, Inc.,
Case No. 92-STA-41 (Sec’'y Cct. 1, 1993).

Once a conpl ai nant establishes that he or she was term nated
as aresult of unlawful discrimnation on the part of the enpl oyer,
the all ocation of the burden of proof is reversed, i.e., it is the
enpl oyer’ s burden to prove by a preponderance of the evidence that
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t he back pay award shoul d be reduced because the enpl oyee did not
exerci se reasonabl e diligence in finding other suitable enpl oynent.
Polwesky v. B & L Lines, Inc., Case No. 90-STA-21 (Sec’y My 29,
1991); See al so Johnson v. Roadway Express, Inc., Case No. 99- STA-5
@16 (ARB Mar. 29, 2000)(it is enployer’s burden to prove, as an
affirmati ve def ense, that the enpl oyee failed to mtigate danages).

The enpl oyer may prove that the conplainant did not mtigate
damages by establishing that conparable jobs were available, and
that the conplainant failed to nmake reasonable efforts to find
substantially equivalent and otherwi se suitable enploynent.
Johnson v. Roadway Express, Inc., Case No. 99-STA-5 @4 (ARB Dec.
30, 2002); See also Waver v. Casa Gllardo, Inc., 922 F. 2d 1515,
1527 (11'" Gir. 1991). Unlike Johnson, | find that Roberts did not
make any effort or seek to secure suitable equival ent enpl oynent
fromthe date of his term nation on Septenber 18, 2001 until June
3, 2002. Although he perfornmed contractual work froml ate Cctober
2001 through late May 2002 earning $1,175.00 instead of working
full-time, he chose to nmake hinself available to the OSHA
investigator and work on and research his conplaint. (CX-16) .
Therefore, | find Respondent was relieved of its burden of
provi ding avai l ability of substantially equival ent jobs as required
by the mtigation of danmages doctrine during the period from
Septenber 19, 2001 to June 3, 2002. As a consequence of his
failure to mtigate his damages during that period, | further find
and conclude Conplainant is not entitled to any back pay from
Septenber 19, 2001 to June 3, 2002.

However, | find that conmenci ng on June 3, 2002, Roberts began
exercising reasonable diligence in mtigating his danmages by
seeking suitable equivalent enploynent. He applied at four
trucki ng conpani es, but succeeded only in obtaining a part-tine,
on-call position with Phoenix Metals Support Dedicated Services
earning $12.50 per hour for a total of $704.15 for five days work
in June and July 2002. (Tr. 93; CX-16). | find this enploynent is
not conparable to his forner enploynment with Respondent because of
its reduced terns and conditions of enploynent.

| find that on June 3, 2002, the burden shifted to Respondent
to prove Conplainant did not thereafter mtigate his damages by
establ i shing that conparabl e jobs were available in the job market
and that Conplainant failed to nmake reasonable efforts to find
substantially equi val ent enpl oynent. Respondent has not shown any
substantially equi val ent positions were avail able for Conpl ai nant
after June 3, 2002. Thus, Conplainant is entitled to back pay from
June 3, 2002 to present (40 weeks) and continuing until offered
rei nstatenent by Respondent.
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Conpl ai nant earned $11.00 per hour at 40 hours per week
straight time (40 hours x $11.00 = $440.00 per week) plus 12.5
addi ti onal hours per week as overtine conputed at tinme and one-hal f
or $16.50 per hour (12.5 hours x $16.50 = $206.25) for a tota
weekly wage of $646. 25. Conpl ai nant’s back pay entitlenent is
$25, 850. 00 (40 weeks x $646. 25 per week) comenci ng on June 3, 2002
t hrough the date of this Recommended Deci sion and Order, offset by
his i nteri mearni ngs of $2,560.15 or a revised total of $23,289. 85.
H s entitlement continues hereafter at $646.25 per week until he
receives an offer of reinstatenent.

3. Restoration of O her Benefits

Because | find Respondent viol ated t he STAA when it di scharged
Roberts, he “is entitled to any damages that flow fromthe unl awf ul
di scharge.” Hufstetler v. Roadway Express, Inc., Case No. 85- STA-8
@52 (Sec’'y Final Dec. and Od., Aug 21, 1986), aff’'d on other
grounds sub nom, Roadway Express, Inc. v. Brock, 830 F.2d 179
(11" CGir. 1997). Once a conpl ai nant establishes that he or she was
termnated as a result of unlawful discrimnation on the part of
t he enpl oyer, a presunption in favor of full relief arises. Gbby
v. Abex Corp., 884 F.2d 312, 318 (7' Cir. 1989).

Conpl ai nant seeks and is entitled to tw weeks of accrued
vacation pay at $440.00 per week or $880. 00. Moyer v. Yell ow
Freight System 1Inc., [Myer 11], Case No. 89-STA-7 @ 36 (Sec’y
Aug. 21, 1995), rev'd on other grounds sub nom Yellow Freight
System Inc. v. Reich, 103 F.3d 132 (6'" Cr. 1996). Hi s
uncontradi cted testinony establishes he is also entitled to a
safety bonus in the anount $1, 200. 00.

Complainant is entitled to expungenent from his enploynent
records of any adverse or derogatory reference to his protected
activities of Septenmber 17 and 18, 2001, and his discrimnatory
term nation on Septenber 18, 2001. See M chaud v. BSP Transport,
Inc., Case No. 95-STA-29 (ARB Cct. 9, 1997).

A notice to all enployees should be posted by Respondent in
pl aces where enpl oyee notices are customarily posted to advi se of
the findings in this matter as an abatenent of the violations
Scott v. Roadway Express, Inc., Case No. 98-STA-8 (ARB July 28,
1999) .

4. Conpensatory Danmages

Conpl ai nant may be entitled to conpensat ory danmages under the
STAA. To recover conpensatory damages, Conpl ai nant nust show t hat
he experi enced nental and enotional distress caused by Respondent’s
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adverse enploynment action. See Dutkiewcz v. Clean Harbors
Envi ronnmental Services, Inc., supra. An award may be supported by
the circunstances of the case and testinony about physical or
ment al consequences of the retaliatory action and i ncl ude enoti onal
pain and suffering and humliation. 1d. @09.

Conpl ai nant testified that he was enbarrassed and hum i ated
by his term nation by Respondent for raising safety issues and
concerns. He had never been term nated fromenpl oynent before this
action. He further testified that his term nation caused a strain
on his marriage and affected his financial capability to provide
for his wife in the manner he had customarily done before his
term nation. The foregoing evidence is unrefuted, credible and
persuasi vely supports the award of conpensatory danmages.

However, considering the entire record and Conplainant’s
failure to seek equivalent alternative enploynent from Septenber
19, 2001 to June 3, 2002, | do not find such enotional distress to
be “severe” as urged by Conpl ai nant. In light of the enotiona
enbarrassnment and humliation to which Conplainant testified, |
find and conclude that he is not entitled to an award of “double
damages,” but to $10, 000. 00 as conpensatory damages.

H. | nt er est

Interest is due on back pay awards from the date of
termnation to the date of reinstatenent. Prejudgnent interest is
to be paid for the period following Robert’s termnation on
Septenber 18, 2001, until the instant order of reinstatenent.
Post -judgnent interest is to be paid thereafter, until the date of
paynment of back pay is nade. Moyyer v. Yellow Freight System Inc.,
[ Mover 1], Case No. 89-STA-7 @9-10 (Sec’'y Sept. 27, 1990), rev'd
on other grounds sub nom Yellow Freight System lInc. v. Martin,
954 F.2d 353 (6'" Cir. 1992). The rate of interest to be applied
is that required by 29 CF. R 8§ 20.58(a)(1999) which is the IRS
rate for the underpaynent of taxes set out in 26 US C § 6621
(1999). Moyer 11, @ 40. The interest is to be conpounded
quarterly. Ass’'t Sec’'y of Labor for Gccupational Safety and Health
and Harry D. Cote v. Double R Trucking, Inc., Case No. 98-STA-34 @
3 (ARB Jan. 12, 2000).

|. Attorney’s Fees and Costs

Lastly, Conplainant is entitled to reasonabl e costs, expenses
and attorney fees incurred in connection with the prosecution of
his conpl ai nt . 49 U. S.C. § 31105(b)(3)(B); Mirray v. Air Ride
Inc., Case No. 99-STA-34 (ARB Dec. 29, 2000). Counsel for
Conpl ai nant has not submtted a fee petition detailing the work
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performed, the time spent on such work or his hourly rate for
perform ng such work. Therefore, Counsel for Conplainant is
granted thirty (30) days fromthe date of this Recormended Deci si on
and Order within which to file and serve a fully supported
application for fees, costs and expenses. Thereafter, Respondent
shal | have twenty (20) days fromreceipt of the application within
which to file any opposition thereto.

V. RECOMVENDED ORDER
| T I'S HEREBY ORDERED t hat :

(1) Respondent offer  Conpl ai nant, David O Robert s,
reinstatenent to his former position with the sane pay, terns and
privileges of enploynent that he would have received had he
conti nued working from Septenber 18, 2001 through the date of the
of fer of reinstatenent;

(2) Respondent pay Conpl ai nant, David O Roberts, back pay at
the weekly wage of $646.25 for the period from June 3, 2002
t hrough the present or $23,289.85 and continuing thereafter until
uncondi tional reinstatenent is offered, |ess authorized payrol
deductions, with interest thereon cal cul ated pursuant to 26 U S. C
8 6621,

(3) Respondent pay Conpl ainant, David O Roberts, accrued
vacation pay in the amount of $880.00 and accrued safety bonuses
amounting to $1,200.00, with interest thereon cal cul ated pursuant
to 26 U S.C. § 6621

(4) Respondent pay Conpl ai nant. David O Roberts, conpensatory
damages in the anount of $10, 000. 00;

(5) Respondent shall expunge fromthe enpl oynent records of
Conpl ai nant, David O Roberts, any adverse or derogatory reference
to his protected activities of Septenber 17 and 18, 2001 and his
discrimnatory term nation on Septenber 18, 2001,

(6) Respondent shall post copies of the Notice of Findings
(Appendi x A), attached to this Reconmended Deci si on and Order, for
60 consecutive days in conspicuous places where enpl oyee notices
are customarily posted in and about its Tarrant D stribution,
Bi rm ngham Al abama facility, assuring that it is not altered
defaced or covered by other material; and

(7) Counsel for Conplainant shall have thirty (30) days from
the date of this Recommended Decision and Order within which to
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file a fully supported application for fees, costs and expenses.
Thereafter, Respondent shall have twenty (20) days fromreceipt of
the fee application within which to file any opposition thereto.

ORDERED t his 6'" day of March, 2003, at Metairie, Louisiana.

Ppr__a_ g

LEE J. ROMERO, JR
Adm ni strative Law Judge

NOTI CE: Thi s Recommended Deci si on and Order and the adm nistrative
file in this matter wll be forwarded for review by the
Adm ni strative Review Board, U S. Departnent of Labor, RoomS-4309,
Frances Perkins Building, 200 Constitution Avenue, N W,
Washi ngton, D. C. 20210. See 29 CF.R 8 1978.109(a); 61 Fed. Reg.

19978 (1996).
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APPENDI X A
NOTI CE TO EMPLOYEES

Posted by Order of the
Adm ni strati ve Revi ew Board,
U. S. DEPARTMENT OF LABOR

In the Matter of
David O Roberts
Conpl ai nant
V.

Mar shal | Dur bi n Conpany
Respondent
OALJ CASE NO.  2002- STA- 35

Notice of Findings regarding Term nation of
David O Roberts’s Enploynment on Septenber 18, 2001

After a formal hearing in which all participants had the
opportunity to present evidence, the Adm nistrative Review Board,
U.S. Departnent of Labor, has found that Marshall Durbin Conpany
(Respondent) violated the |aw, and has ordered the posting of this
Not i ce.

The Surface Transportation Assistance Act (“STAA’), 49 U S. C 8§
31105(a) (1), provides that a person nmay not di scharge an enpl oyee,
or discipline or discrimnate against an enpl oyee regardi ng pay,
terms, or privileges of enploynent, because

(A) the enployee . . . has filed a conplaint or
begun a proceeding related to a violation of a
commercial notor carrier vehicle safety regul ation,
standard, or order . . ., or
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(B) the enployee refuses to operate a vehicle
because

(1) the operation violates a regulation, standard, or
order of the United States related to commercial notor
vehicle safety or health; or

(ii) the enployee has a reasonable apprehension of
serious injury to [hinself] or the public because of the
vehicle' s unsafe condition. [To qualify for protection
under this provision a conplai nant nust al so have sought
fromthe enpl oyer, and been unable to obtain, correction
of the unsafe condition.]

The Federal Mdtor Carrier Safety Regul ations (“FMCSRs”) found at 49
C.F.R 8 392.7 contains the foll ow ng proviso:

No commercial notor vehicle shall be driven
unl ess the driver is satisfied that [certain
listed parts and accessories] are in good
wor ki ng order

The FMCSRs found at 49 C.F.R Part 396 contain the follow ng
requirenents:

(1) every driver of a commercial notor vehicle nust
prepare a witten report (the Driver’s Vehicle
| nspection Report or DVIR) at the conpletion of
each day’s work on each vehicle operated. The DVIR
must identify the vehicle and |list any defect or
deficiency discovered by or reported to the driver
whi ch would affect the safety of operation of the
vehicle or result in its nmechanical breakdown. |If
no defect or deficiency is discovered by or
reported to the driver, the DVIR shall so indicate.
In all instances, the driver nust sign the DVIR
49 C.F.R 8 396.11(a)-(b).

(2) Prior to requiring or permtting a driver to
operate a vehicle, every notor carrier or its agent
shal | repair any defect or deficiency listed on the
DVIR which would be likely to affect the safety of
operation of the vehicle. Every notor carrier or
its agent nust certify on the original DVIR which
lists any defect or deficiency that the defect or
deficiency has been repaired or that repair is
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unnecessary before the vehicle is operated again.
49 C.F.R 8 396.11(c).

Marshall Durbin Conpany WLL NOT discharge or otherw se
di scrim nate agai nst enployees because they engage in protected
activities.

Marshal | Durbin Conpany WLL unconditionally offer David O
Roberts imrediate and full reinstatenent to his forner job, or if
the position no longer exists, to a substantially equivalent
position, without prejudice to his seniority or other rights and
privil eges.

Mar shal | Durbin Conpany WLL nmake David O Roberts whol e for
any | oss of earnings, benefits and other forns of conpensation he
may have lost, plus interest thereon, because Marshall Durbin
Conpany di scri m nated agai nst him

Mar shal | Durbin Conmpany WLL pay David O Roberts $10, 000. 00
i n conpensatory danages because of enbarrassnent and humliation
i nposed upon him as a result of Mrshall Durbin Conpany’s
di scrim natory, adverse enpl oynent action.

Marshal | Durbin Conpany WLL expunge from the enploynent
records of David O Roberts all adverse or derogatory references
to his protected activities and his discrimnatory term nation on
Sept enber 18, 2001.

Marshal | Durbin Conmpany WLL reinburse David O Roberts for
costs and expenses, including attorney’s fees, incurred in the
prosecution of his conplaint against Marshall Durbin Conpany.

MARSHALL DURBI N COVPANY
(Respondent)

Dat ed: By:

(Representative) (Title)

TH'S NOTI CE | S PCSTED BY ORDER OF THE ADM NI STRATI VE REVI EW BOARD
U S. DEPARTMENT OF LABOR. | T SHALL BE POSTED FOR A PERI CD OF NOT
LESS THAN 60 CONSECUTI VE DAYS | N CONSPI CUCUS PLACES AT THE MARSHALL
DURBI N COVPANY, TARRANT DI STRI BUTI ON FACI LI TY, | NCLUDI NG ALL PLACES
WHERE EMPLOYEE NOTI CES ARE CUSTOVARI LY POSTED.



